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Aspects of Transportation Based on Regulatory 
Experience in the United States 


By THe HonoraBLeE Howarp FREAsS 
Chairman, Interstate Commerce Commission 
PART Ii* 

Uses of Cost Data—continued 


Railroads seek to apply rates over a number of different routes 
where the actual mileage may show wide differences. In such cases, out- 
of-pocket costs are useful in establishing the route over which the rate 
fails to provide any contribution over the level of costs which may be 
considered as a break-even point. 

Costs are also helpful in fourth section applications 7* which involve 
lower rates at a more distant point than at the intermediate points on a 
given route. The lower rates are desired to meet competition of other 
modes of transportation at the more distant point. The out-of-pocket 
costs become a guide as to reasonableness of the reduced rate. 

Another use of cost data is in rail abandonment proceedings, a 
fundamental question here being whether the cost of hauling that traffic 
which originates or terminates on the line to be abandoned and which 
would be lost to the carrier if the line were abandoned, exceeds the sys- 
tem gross revenues earned from such traffic. 

When traffic is handled over the lines of two or more railroads, 
questions as to the division of the revenues among the participating rail- 
roads will call for studies to show the relative expenses, line-haul and 
terminal, which each road incurs in performing its portion of the haul. 
In two cases 2° territorial cost studies were introduced to show mileage 
cost scales for box-car and refrigerator-car traffic. Since these cost 
scales indicated about the same level of costs in each territory and the 
average lengths of haul of all traffic subject to the divisions in the two 
territories were about equal, it was concluded that the first-class scale of 
class rates, after eliminating one terminal factor from the class-rate 
scale, would provide a reasonable basis of divisional factors by mileage 
blocks. 

Another use of costs in a divisions case is to apply the out-of-pocket 
unit costs by services to the actual service units of a traffic study of the 
movements for which the divisional factors will be used. The relative 

*Part | appeared in the December, 1958 issue: I. C. C. Practitioners’ Journal 
Vol. XXVI: No. 3, Section I, page 273. 

28 These are applications filed by the railroads for relief from the long-end 
short-haul clause and the Ss provision of section 4 of the 
Interstate Commerce Act. ese provisions are more fully discussed hereinafter. 

_ 28 Docket No. 29885, Official-Southern Divisions, In the Matter of Divisions o 
Joint Rates between Official and Southern Territories (287 1. C. C. 497— ponary 1 
1953; 289 I. C. C. 4—May 26, 1953; 291 I. C. C. 90—November 2, 1953; 294 1. C. C. 
739—May 2, 1955) and Docket No. 29886, O ‘outhwestern Divisions, In the 
Matter of Divisions of Joint Rates between Official and Southwestern Territories 
(287 1. C. C. 553—January 12, 1953; 289 1. C. C. 1l1—May 26, 1953; 289 I. C. C. 231 
—July 7, 1953; 1. C. C. 447—May 7, 1954). 
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out-of-pocket costs on each side of the gateway may then be determined, 
and the amount applicable to each carrier or territory computed. In 
addition, it is necessary also to analyze the remaining revenue needs of 
the carriers on each side of the gateway, as they may be different due to 
a number of reasons, such as the amount of passenger service provided 
which may or may not cause a passenger-train service deficit, the pro- 
portion of single-line traffic (if a single railroad) or of intraterritorial 
traffic (if a territorial group of carriers), the need for capital for plant 
expansion, and to consider the other factors which are normally recog- 
nized in determining the level of the through rates. 

A further use of costs involves proceedings where traffic is offered to 
the railroads or to the motor common carriers in amounts that exceed the 
capacity of a single vehicle. The record in such cases should provide 
specific information as to the services which will be performed when 
such a shipment is handled. It is necessary to have some knowledge of 
the load per ear or per truck so that the costs may be developed for that 
weight. For rail costs the weight of the train in which the shipment 
moves is needed information. It is also important to know how the 
switching service is to be performed at origin and destination. When such 
information is available, our cost finding techniques have advanced to the 
point that reasonable relationships may be developed for a single-car 
movement or a multiple-car movement. The multiple-car rate may then 
be evaluated in relation with the costs developed for such a movement. 

The carriers petition the Commission from time to time to increase 
the general level of their rates to offset increases in wages and material 
prices and to provide additional funds to expand their facilities. The 
railroads generally request a flat percentage increase with modifications 
to reduce or eliminate the amount of the increase for certain commodities 
or services. It is necessary to study the evidence in such cases to 
evaluate the items of cost that are included in the justification for the 
rate increases. This procedure recognizes the need for more revenue, but 
it cannot give full effect to the variations in costs that may be applicable 
to every commodity or location. For some commodities the increase is 
limited to maximum amounts by means of a hold-down or the increase 
is not made applicable to an existing differential. When an increase is 
limited by a maximum amount (hold-down), the short-haul traffic will 
receive a greater percentage increase than the long-haul traffic. A con- 
tinuance of this ratemaking policy would eventually eliminate any recog- 
nition of the difference in line-haul costs due to distance. An example 
is a case involving a differential in rates between two producing origin 
areas and a common destination area where the line-haul rates were in- 
ereased by percentage amounts over the years with no change being made 
in the amount of the differential. Thus, when the coal rates were ap- 
proximately $1.00 a ton, the differential was 25 cents per gross ton be- 
tween the two producing areas and it still remained at that figure in 
1957 when the rate had advanced to $4.00. Cost evidence was introduced 
to show that the existing differentials were substantially lower than they 
would be on the basis of the difference in the out-of-pocket costs on this 
traffic from one origination district compared with another to a common 
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destination territory. The majority of the Commission were not per- 
suaded that the costs were controlling and the complaints were dismissed 
on the basis of other ratemaking factors.*° 

The railroads frequently seek to increase certain or all intrastate 
freight rates to the interstate rate level following general revenue cases 
decided by the Commission. The railroads operating within the State 
of California recently had such a case.*! These carriers introduced cost 
evidence which was developed generally along the methods described 
below, although using a slightly different formula. In that proceeding 
the Commission found that conditions incident to the intrastate trans- 
portation of freight in California are not more favorable than those 
incident to interstate transportation of freight from, to, or within 
California; that increases in rates had been authorized and made ef- 
fective on interstate transportation of freight; and that the intrastate 
rates were abnormally low. Considering all of the evidence the Com- 
mission found that the intrastate rates should be increased in an amount 
substantially the same as that previously authorized and made effective 
on interstate traffic. 


Cost Finding Techniques 


The information used by the Commission for cost finding purposes 
is obtained principally from the accounting and statistical data fur- 
nished by the carriers in their annual reports. A certain amount of data 
is provided on a monthly basis by the railroads and on a quarterly basis 
by the motor carriers. These regular reports are supplemented by ad- 
ditional material collected from time to time by means of special question- 
naires. 

The cost finding procedures for railroads will be discussed first. The 
railroad annual reports contain financial data showing balance sheet 
information at the beginning and ending of the year; income statement 
at the end of the year with the data shown for all operations combined 
and separately for freight and passenger services; and a breakdown by 
individual primary operating expense accounts in total and separately 
for freight and passenger services. These reports also include statistical 
data for locomotive-miles in road and in yard services, train-hours, car- 
miles, locomotive ton-miles, gross-ton-miles, revenue tons, revenue ton- 
miles, and other data. These statistics are separated between those 
operations performed in freight trains and those in passenger trains. 

As previously indicated, the Commission has prescribed rules gov- 
erning the separation of operating expenses, railway taxes, equipment 
rents, and joint facility rents between freight service and passenger 
service. The primary basis underlying these rules is that the railroads 
shall first assign to freight service or to passenger service the expenses 
that are directly or naturally assignable to such services. The remainder 
of the expenses, taxes, and rents is considered to be common to the two 
services. The common portion of the expenses, taxes, and rents is ap- 





30 Eastern Bituminous Coal Association et al. vs. Baltimore & Obio Railroad 
Co. et al., 299 1. C. C. 691. 


31 California Intrastate Freight Rates and Charges, 302 1. C. C. 189, 209-215. 
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portioned between the two services on the basis of percentage relation- 
ships of appropriate statistical units. For example, the maintenance of 
running tracks used in common by both services is apportioned on the 
basis of gross-ton-miles (including locomotive ton-miles) handled over 
these common tracks in the respective services. The apportioned com- 
mon expenses are added to the directly assigned expenses of freight 
service to obtain the total freight expenses. The total passenger ex- 
penses are obtained in the same manner. The total expenses represent 
the approximate use made of the facilities by each of the services. 

The freight service operating expenses, rents, and taxes, excluding 
Federal income taxes, are then inserted into a general rail formula 
designated as Rail Form A, ‘‘Formula for Use in Determining Rail 
Freight Service Costs.’’ *? 

The formula may be used for a single railroad or the operating ex- 
penses, rents, and taxes for a number of railroads may be aggregated 
and the totals inserted in the formula when territorial costs are desired. 

The resulting cost study is fundamentally based on the principle that 
the performance of transportation service requires the production of a 
number of homogeneous service units, such as gross-ton-miles, car-miles, 
consignments billed, cars given an interchange switch, etc. The unit 
cost for such units is based solely on those expenses which vary directly 
with the performance of the unit in question. Expenses which are un- 
affected by the performance of service units, i. e., the constant or indirect 
costs, are set apart for a separate treatment. The cost study determines 
the quantity of service units of each kind consumed in rendering the 
service. This is based on the length of haul, net weight of load, tare 
weight of car, percent of empty return and whether carload or less-than- 
earload. The number of service units thus accumulated are then priced 
out at the territorial average unit cost per service unit. The aggregate 
of the costs thus determined constitutes the total out-of-pocket or as- 
signable cost. The fact that unlike commodities are handled does not 
affect the accumulation of the quantities of homogeneous service units 
that are consumed in the rendition of the service. A gross-ton-mile is a 
gross-ton-mile whether it is made up of fertilizer, logs, cotton, or electric 
refrigerators. A car interchanged is a car interchanged regardless of 
whether it is furniture or coal. Hence, it cannot be said that the averages 
are produced by wholly unlike things as the comparisons in cost are 
fundamentally limited to a comparison of the quantities of like service 
units. In short, the costs are a yardstick of the quantities of homogene- 
ous service units required of the carriers in performing transportation 
services on various classes of equipment, various weights of loads with 
various percents of empty return, and various lengths of haul. The cost 
study is a measure of the relative work performed by the carriers in per- 
forming a given amount of transportation service. It evaluates in cents 
per hundredweight the influence of the transportation conditions inso- 
far as they affect the cost of performing the service. 


82 The current edition of this formula is also known as Statement No. 2-57 
and was issued as a press release in July 1957. 
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The major steps in the construction of the freight service costs, 
line-haul and terminal, as provided in the cost formula, Rail Form A, 
are summarized below: 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


Separate the costs between out-of-pocket (variable) and con- 
stant. This separation may be made at any convenient stage in 
the study. 

Assign or apportion the expenses to the basic transportation 
services, i.e., line-haul running service, switching service (train 
and yard), station platform service, station clerical service, 
special services (cleaning cars, furnishing grain doors, etc.) 
and less-carload pickup and delivery service. 

Group together for each service the out-of-pocket expenses 
which can be associated with a common service unit. Thus, the 
expenses for maintenance of running tracks, train crews, and 
train fuel are grouped together and associated with gross-ton- 
miles. The service unit with which each item of expense is 
associated (gross-ton-miles, car-miles, etc.) is that unit the 
performance of which governs or occasions the expense. It is 
the unit with which the out-of-pocket portion of the expense is 
variable. 

Divide the out-of-pocket expenses associated with each service 
unit by the system (or territorial) total of such units to obtain 
the ‘‘. per unit (i.e., the cost per gross-ton-mile, per car-mile, 
etc. ). 

Convert the out-of-pocket costs per service unit (i., the cost 
per gross-ton-mile, per car-mile, ete.) to a line-haul cost per 
car-mile and net-ton-mile, or a terminal cost per carload and 
per ton for each type of train and each type of equipment. 
Divide the constant expenses related to the length of the haul 
by the revenue ton-miles to obtain the average cost or ‘‘burden”’ 
per ton-mile. Similarly, divide the constant expenses unre- 
lated to the length of the haul by the tons originated and 
terminated to obtain the average cost or ‘‘burden’’ per ton 
originated or terminated. 


To compute costs per 100 pounds for any desired lengths of haul 
and for given weight loads, the procedure is as follows: 


(a) 


(b) 


Divide the out-of-pocket terminal cost per carload by the hun- 
dredweight for which costs are desired. Then add the quotient 
to the remainder of the terminal costs which have been dis- 
tributed on a per hundred weight basis. 

Divide the out-of-pocket line-haul cost per car-mile for the ap- 
plicable type of train and type of car in which the traffic is 
handled by the hundredweight load for which costs are desired. 
Add the resultant costs per hundredweight-mile to the out-of- 
pocket line-haul costs per hundredweight-mile for the applicable 
type of train obtained by dividing the unit net-ton-mile cost by 
20 hundredweight. Multiply the total costs thus obtained by 
the applicable length of haul in actual miles for the traffic 
under study to obtain the line-haul costs per hundredweight. 
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(c) Add the costs per hundredweight computed in items (a) and 
(b) above to obtain the total out-of-pocket costs per 100 pounds 
for the movement under consideration. 


The fully distributed costs can be obtained by converting the con- 
stant expenses per ton-mile and per ton to a hundredweight-mile and 
hundredweight basis, adding the unit expense thus obtained to the ap- 
plicable out-of-pocket unit costs and follow the same procedure as out- 
lined in items (a) to (ce) above. 

The basic transportation services briefly consist of the following: 


Running service (all line-haul or road operations; but excluding 
train switching) 

Switching service (all switching operations whether yard or train 
switching) 

—_— platform service (all platform work carload and less-car- 
oad) 

Station clerical service (all freight station operations, excluding only 
the platform work and such train work as dispatching train 
orders, etc.) 

Special services (cleaning cars, furnishing grain doors, bedding 
livestock, etc.) 

Less-carload pickup and delivery 

Loss and damage 

Coal and ore wharves 


The rail operating expense accounts are so constructed that the major 
expense items are directly assignable to one or the other of the above 
services. Thus, the maintenance of running tracks is directly assignable 
to the running service; the maintenance of yard and train switching 
tracks is directly assignable to the switching service, the maintenance of 
road locomotives is assignable to running service (minus a small engine- 
hour apportionment for train switching) ; the maintenance of yard loco- 
motives is assignable to switching; the very large group of yard trans- 
portation expenses is directly assignable to switching; and the road 
transportation expenses (minus an amount apportioned to train switch- 
ing) are chargeable to the running services. 

The principal remaining major elements of expenses are those for 
station employees and freight-train car maintenance. Station employees 
are usually separated between platform and all other on the basis of the 
direct payroll charges for test periods. Freight-train car expenses are 
separated between those expenses related to car-miles and those related 
to car-days, each of such portions being again separated between run- 
ning and switching on the basis of the car-miles and car-days, respec- 
tively, incurred in each service. 

In addition to the operating expenses, rents, and taxes, other than 
Federal income taxes, the rail cost formula includes an allowance for 
return on road property and equipment used in transportation service. 
While the formula does not establish a specific rate of return as ade- 
quate, our staff for its computations has used a figure of 4 percent as 
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representing that rate which the railroads as a whole have approxi- 
mated over a considerable period of years. An adjustment can be made 
in the allowance for return so as to reflect the actual rate of return for 
any given year. The base with which this rate of return has been used 
is the original cost of the property and equipment excluding land and 
rights, the present value of land and rights and an allowance for working 
capital (including materials and supplies) less recorded depreciation and 
amortization. The property and equipment figures thus computed are 
partly directly assignable to freight and passenger services, such as the 
figures for freight-train cars and passenger-train cars, and the balance 
lend themselves to an apportionment between the respective transporta- 
tion services. 

The allowance for return is increased by an amount for Federal 
income taxes based on current tax rates. The effect is to show costs for 
a given rate of return, i.e., 4 percent, after payment of Federal income 
taxes. 

The formula also treats the difference between the passenger-train 
service revenues and the operating expenses, rents, and taxes assigned 
or apportioned to the passenger-train service as a part of the burden 
which the freight traffic may be asked to share. Similarly, if the less- 
carload traffic results in an out-of-pocket loss, such amount is also in- 
cluded in the constant costs or burden of the freight carload traffic. 

The cost finding procedures for motor carriers of property will be 
considered next. The motor carriers in the United States because of 
their diversified operations are classified between common and contract, 
and each of these two types of carriers are further separated into 17 
groups representing the classes of service principally performed.** The 
motor carriers are also classified in accordance with revenues: class I 
having revenues $1,000,000 and over; class II having revenues $200,000 
to $1,000,000; and class III having revenues under $200,000. Each of 
these latter carrier groups are required to maintain a uniform system of 
accounting and reporting to the Commission, but the same requirements 
are not applicable to each group. Small carriers cannot economically 
maintain records on a corresponding basis with the larger carriers. The 
major portion of our motor carrier cost finding work has been associated 
with those motor carriers known as common carriers of general freight 
having revenues in excess of $500,000. 

The class I and class II motor carriers of general freight furnish the 
Commission with an annual report that provides sufficient detailed data 
for the fundamental steps in the development of costs. These steps 
have been described in the discussion of railroad costs and will not be 
repeated here. In making cost studies, other data which are not regu- 
larly reported to the Commission are needed based on special studies 


88Carriers of general freight, household goods, heavy machinery, liquid 
petroleum products, refrigerated liquid products, refrigerated solid products, engaged 
in dump trucking, agricultural commodities, motor vehicles, engaged in armored 
truck service, building materials, films and associated commodities, forest products, 
mine ores not including coal, engaged in retail store delivery service, explosives or 
dangerous articles, and specific commodities not subgrouped. 
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for a representative period. One such study provides a separation of 
the number of shipments and weights in pounds for various weight 
brackets which agree with the weight groupings for which rates are 
published in tariffs. In addition, the data are divided to show those 
shipments originated and terminated by reporting carrier; those origi- 
nated by reporting carrier and delivered to a connecting motor carrier; 
those received from a connecting motor carrier and terminated; and 
those received from and delivered to a motor carrier (bridge traffic). 
This study provides data for developing interchange costs and for dis- 
tributing the annual tons to weight brackets. Another study covers data 
in pickup and delivery service so that performance factors may be de- 
veloped to apportion the wages of drivers and helpers and the vehicle 
expenses in that service among the different sizes of shipments picked 
up or delivered. A third study assembles data used in determining the 
load factor, i.e., the average tons per vehicle-mile, for various lengths of 
hauls. The cost per vehicle-mile is inversely related to the load factors, 
i.e., the cost per ton increases as the load decreases and the cost per ton- 
mile decreases as the load increases. The load factor by mileage blocks 
provides for developing different costs in cents per ton-mile for various 
lengths of haul. A fourth study collects data to determine the propor- 
tion of the tonnage that is given platform handling by weight brackets. 

The operating expenses and taxes, other than Federal income taxes, 
are processed through a highway formula designated as Highway Form 
A, ‘‘Formula for the Determination of the Costs of Motor Carriers of 
Property.’’** The formula may be used for an individual motor car- 
rier, but it is customarily used by our staff for a territorial group of 
motor common carriers of general freight for the reason that many rates 
are published on a territorial basis and they may be applicable over 
various routes. 

The service units used and the expenses associated with them are 
as follows: 


Expense groups Service units 

(1) Pickup and delivery Costs .........00+ Hundredweight picked up and 
delivered (by weight brackets) 

(2) Platform-handling COSts .......000000 Hundredweight handled over 
the platform (by weight brack- 
ets) 

(3) Billing and collecting costs ........0+. Hundredweight billed (by 
weight brackets) 

(4) Terminal-to-terminal trip costs ........ Terminal-to-terminal ton-miles 


As the costs per 100 pounds for the several expense groups listed 
above vary in some degree with the weight of the shipment, the unit costs 
are broken down by weight brackets. Costs for pickup and delivery, 
platform handling and billing and collecting are accumulated separately 
for various weight brackets ranging from 0-149 pounds to 20,000 pounds 


84 The current edition of this formula is also known as Statement No. 4-55, 
and was initially released to the public on October 11, 1955. 
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and over. The smallest bracket 0-149 pounds is sometimes further broken 
down into into 25-pound brackets (i.e., 1-25, 26-50 pounds, etc.) for use 
in applying costs to small shipments, particularly to minimum-charge 
shipments. 

The line-haul ton-mile costs are separated between truckload lots 
(ordinarily taken at shipments of 10,000 pounds and over) and less- 
truckload lots (shipments of less than 10,000 pounds), based on the dif- 
ferences in the round-trip load factors experienced on truckload and less- 
truckload shipments, respectively. The load factors experienced in the 
intercity terminal-to-terminal operation vary with length of haul, in- 
creasing up to certain limits as the length of the haul increases. The 
effect of such change in the load factor is also allowed for. 

The density of the shipment affects the running costs, both in the 
pickup and delivery service and in the line-haul service. It also affects 
the platform-handling costs, both at the carriers’ terminal platforms 
and at the shippers’ or consignees’ platforms. As the influence of den- 
sity on costs depends in substantial degree on the mixture of heavy- 
loading and light-loading traffic experienced on both the pickup and de- 
livery and intercity vehicles, any determination of the general effect of 
density on costs is necessarily subject to some degree of approximation. 
For this reason, the adjustments for variations in density as between 
commodities are shown apart from the cost scales. The cost scales re- 
flect the costs as computed for all density groups combined. 

When motor carrier costs are desired for comparison with the costs 
for different agencies of transportation on the basis of revenue needs, 
i.e., total expenses plus an allowance for profit, consideration of an al- 
lowance for return on investment is necessary. For this reason, Highway 
Form A provides for computing total revenue need on the basis of an 
operating ratio of 93 percent. The use of this figure of 93 percent does 
not indicate approval by the Commission and the formula is flexible in 
that any desired operating ratio may be used. The objective has been to 
set forth a procedure whereby an allowance for profit may be included 
in a motor carrier cost study. 

The development of rail and motor costs cannot be carried out with- 
out the information outlined above and also the establishment of some 
broad principles for using the data after they become available. The 
formulas referred to above set forth the cost finding principles which 
have currently been used. Other formulas have been devised for special 
purposes, such as switching costs by classes of switching in a given 
terminal, commuter costs within a metropolitan area, costs of handling 
iron and steel articles by motor contract carriers, and costs of handling 
oil field equipment. These studies require more refinements in pro- 
cedures because the questions raised by these proceedings make necessary 
additional separations of the costs. 


Competition 


There is severe competition in the United States between carriers of 
the several modes of transportation, as well as between carriers of the 
same mode. However, the competition between the different modes is 
the more severe. This is indicated by the following statistics which re- 
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flect the changes which have taken place during the last decade. Ex- 
cluding carriers by air and pipeline, the proportion of the total tonnage 
transported has shifted from 67 percent by railroad, 9 percent by motor 
vehicles, and 14 percent by inland waterways, including the Great Lakes, 
in 1946 ®° to 46 percent by railroad, 19 percent by motor vehicles, and 
17 percent by inland waterways, including Great Lakes, as estimated for 
1957. In 1955, the latest year for which actual data are available for 
all modes, motor carriers regulated by the Interstate Commerce Com- 
mission transported 39 percent of the ton-miles transported by motor 
vehicles over main rural roads.** 

The general principles followed by the Commission in passing upon 
the lawfulness of competitive rates as between different modes of trans- 
port do not differ greatly from those followed in passing upon rates 
which are competitive as between different carriers in the same mode. 
Congress in August 1958 enacted into law an amendment to section 15a 
of the Interstate Commerce Act which provides that in a proceeding in- 
volving competition between carriers of different modes of transporta- 
tion, the Commission, in determining whether a rate is lower than a 
minimum reasonable rate, ‘‘shall consider the facts and circumstances 
attending the movement of the traffic by the carrier or carriers to which 
the rate is applicable,’’ and that ‘‘rates of a carrier shall not be held up 
to a particular level to protect the traffic of any other mode of transpor- 
tation, giving due consideration to the objectives of the national trans- 
portation policy.’’ 

The evident purpose of the Congress in approving this amendment 
was to insure somewhat different emphasis than was thought previously 
to have been placed upon the transportation conditions which motivate 
the establishment of proposed reduced rates. These conditions include 
the inherent advantages, particularly those of cost, of the respective 
modes of transportation which are to be given greater emphasis, and the 
effect which the reduced rates might have on other competing modes of 
transportation, on which the emphasis is to be less. The object of this 
is to give somewhat greater freedom to the forces of competition, to the 
ultimate advantage of the general public. 

In passing upon the lawfulness of reduced rates proposed for the 
purpose of providing more effective competition with other modes of 
transport, the Commission has given primary consideration to two fac- 
tors: First, whether the reduced rate is compensatory and, second, 
whether the rate would constitute the unfair or destructive competition 
mentioned in the national transportation policy. Consistently, the Com- 
mission has found that any rate which is so low that it fails to yield out- 
of-pocket cost is not compensatory and thus is unjust and unreasonable, 
and may not be approved. 





35 Interstate Commerce Commission, Bureau of Transport Economics and 
Statistics, Intercity Ton-Miles, 1939-1954, Statement No. 568, Washington, D. C., 
February 1956. itr ‘ 

36 Interstate Commerce Commission, Bureau of Transport Economics and 
Statistics, Truck Traffic on Main Rural Roads, 1955, Statement No. 5710, Washing- 
ton, D. C., July 1957. 
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The question whether the rate results, or would result, in unfair or 
destructive competition is more difficult. It requires consideration of the 
probable effect of the rate upon the general rate structure of the carriers 
concerned. This calls for an examination of the history of the adjust- 
ment, and whether the rate is the result of a rate war or threatened rate 
war between the modes of transport affected. If the rates of the two 
competing modes for like service are the same and the record indicates 
that approval of the considered rate would be immediately followed by 
a like reduction in the rate of the competing mode, thus pointing to a 
threatened rate war, the rate is ordinarily condemned as competitively 
destructive, chiefly because it would serve merely to dissipate carrier 
revenues and thus be economically unsound, contrary to the transporta- 
tion policy. A rate does not have to be down to a bare cost level to be 
unlawful, for cost is not the only element to be considered in passing 
upon the reasonableness of rates. If a transportation system adequate 
to meet the needs of the nation is to be maintained, and that is the gen- 
eral policy, transportation rates must not be permitted to drift to a level 
which barely yields out-of-pocket costs merely to capture traffic or de- 
stroy competition. Rates must in general be kept on a level which will 
yield full cost plus a fair profit. Wherever carrier competition has a 
tendency to depress a rate on a particular commodity below that level, 
without proper justification, the Commission must call a halt to the rate 
cutting ; and if it finds that rates of one mode or both are below a reason- 
able level, an increase in those rates may be required. 

The Commission endeavors to apply these general principles to com- 
petitive rates between the different modes of transport. There are many 
ramifications of those principles. They encompass consideration, where 
the record affords opportunity, of the inherent advantages of each mode 
of transport, for the transportation policy provides that each mode of 
transport shall be entitled, so far as practicable, to the benefit of its own 
inherent advantages. 

Let us assume that the operating cost of one mode is about the same 
as that of a competing mode for a particular commodity between two 
points and that the rates are the same, but that the traffic is moving 
largely or wholly over the one mode solely because of service conditions. 
The law contemplates that the latter carrier be permitted to continue to 
enjoy the traffic due to its inherent advantage. If the competing mode is 
not satisfied, it will have to strive to attract the traffic by improving its 
service and not by reducing its rates. 

Previously, we touched upon the two kinds of costs, namely, direct 
or out-of-pocket and the indirect or constant costs, the two together 
producing full or fully distributed costs. The most economical form of 
transportation is that form which, if rates reflected costs, would tend to 
be favored by shippers. For the purpose of ascertaining the most eco- 
nomical form of carriage, full costs should be the test. It is full costs 
that must be returned to the carriers if the transportation industry is to 
be kept healthy and vigorous. In this way, the public receives the full 
benefit of any advantages that attend the different modes of transporta- 
tion, and the different modes are treated fairly and equally. Advantages 
need not necessarily be ‘‘inherent.’’ If a carrier or mode of carriage by 
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reason of good management is able to operate at a lower cost than one 
less efficiently managed, the former should have the advantage flowing 
from that greater efficiency. 

In meeting competition, it is often of advantage to a carrier, as well 
as to shippers served by that carrier, to haul goods at less than full cost 
but above direct cost, rather than forego the traffic, especially when its 
fixed costs are relatively greater than those of the competing mode. 
Under such circumstances, it might reduce its rates sufficiently to enable 
it to capture all of the traffic involved, and because of the larger volume, 
still be able to show that the reduced rates were compensatory since 
they contributed to an overall net improvement of the carrier. How- 
ever, when competitive traffic is hauled at a minimum of profit by car- 
riers whose costs are relatively high, the low-cost carrier who at the 
same or lower rates could provide the service at a reasonable profit is 
deprived of the business. By having the high-cost carrier perform the 
service, the overall charges to the public are not reduced as other traffic 
must bear a disproportionate share of the total transportation burden. 
Thus the public is prevented from receiving the benefit of the more 
economical service. In order to permit a reasonable play of competition, 
where one mode of transport is carrying most or all of the traffic and is 
the low-cost carrier, the competing high-cost mode may be permitted to 
meet the rate of the low-cost mode, always provided, however, that the 
rate so reduced is compensatory and is no lower than that of the low- 
cost or the so-called ratemaking carrier. 

Quite often in such proceedings involving the rates of competing 
modes, the Commission finds that it is handicapped because of the 
absence of an adequate record from which sound determinations can be 
made. For example, frequently where the proposed reduced rate of only 
one mode of transport is directly in issue, the record will show the 
operating cost of the proponent but not of the competing mode. We 
have found from experience that this may not be due to fear on the part 
of the competitor that its costs might not compare favorably with those 
of the proponent, but rather because the importance of this evidence is 
not sufficiently appreciated, or because of the expense involved in pre- 
paring and presenting an adequate cost study. Many times the Commis- 
sion has admonished the parties to be more thorough in their presenta- 
tions. Substantial headway has been made in this respect. Since, under 
our statutory provisions, the burden of proof is placed upon the pro- 
ponent of the changed rates, the Commission has at times no alternative 
but to find competitive rates not shown to be just and reasonable merely 
because of the lack of a sufficient record upon which an intelligent de- 
termination can be made. 

Applications for authority to merge with or acquire another carrier, 
or to perform new or additional transportation services, are very fre- 
quently opposed by existing carriers of the same or different modes of 
transportation. The Commission is required to apply the standards 
provided by the specific governing sections of the Act in the light of the 
national transportation policy, which includes making an evaluation of 
the ‘‘inherent advantages.’’ Among the factors to be weighed in making 
a determination is the adequacy of the present service and the effect of a 
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possible grant of the authority sought upon that service in the face of 
the requirement that sound economic conditions in transportation and 
among the several carriers must be maintained. 

In carrier controversies concerning competitive rates in given situa- 
tions, the interests of a particular carrier or carriers do not always coin- 
cide with the interests of all of the shippers served by such carriers. 
Competition between different carriers or different modes of carriage 
must then be considered together with market competition, that is, com- 
petition between competing shipper interests. Carriers should not be 
entirely free to pick and choose specific traffic as to which they will meet 
carrier competition without any regard for the fact that similar cireum- 
stances relating both to carrier and market competition exist with re- 
spect to the same freight from and to other points where no related rate 
reductions are proposed.**? If this were permitted in actual practice, 
it would result in undue preference of particular shippers or kinds of 
traffic, in violation of the provisions of the Act which guarantee to the 
shipping public equality of treatment, ratewise, when the respective 
transport services are performed under substantially similar conditions. 
The Commission has been of the firm belief that this statutory prohibi- 
tion against undue preference and prejudice as between shipping inter- 
ests constitutes one of the most important and necessary regulatory pro- 
visions in our present transportation law. 

In connection with market competition, we have had in the United 
States, and still have, rates made relatively low by carriers for the 
primary purpose of developing new traffic by promoting the establish- 
ment of new industries in particular areas and encouraging sales of com- 
modities in new territories. Such rates are sometimes referred to as 
missionary rates. Throughout the history of railroading in the United 
States, many such rates were made over wide areas. One difficulty 
about such rates has been that, once established on a particular level, it 
became difficult for the carriers, after they were successful in developing 
the traffic, to increase the rate level because of vigorous opposition from 
the shippers concerned, usually on the ground that the increase in traffic 
volume warranted lower rather than higher rates. In such instances, the 
Commission generally would consider the rates in issue as they com- 
pared with the rates on other similar commodities in the same general 
territory, and, if available, the cost of transporting the commodities con- 
cerned, with the primary purpose of fitting the rates into the general 
transportation structure so that they would bear their fair share of the 
total transportation burden. Missionary rates would appear to be justi- 
fied where they cast no burden upon other traffic and are likely to pro- 
mote the establishment of economically sound industries in underdevel- 
oped areas, and thus engender new traffic, to the advantage of both the 
carriers and the communities concerned. 

Such rates are no different, in principle, than are rates made for the 
purpose of enabling shippers in one area to compete with shippers in an- 
other area at destinations constituting highly competitive markets. The 


, ceem™ Cottonseed Products Assn., Inc. v. A. B. & C. R. Co., 297 
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Commission has permitted reduced rates proposed for that purpose to 
take effect even though they were below the level from competing areas, 
provided they are compensatory and are not unduly preferential. Com- 
petition has often been referred to as the lifeblood of a nation; certainly 
it has been and is the lifeblood of the United States, and the general con- 
cept of the Interstate Commerce Act is to promote the free flow of com- 
petition both between shippers and carriers, but under certain rules of 
fair play which it is the duty of the Commission to administer. 

Because so-called missionary rates are lower, relatively, than regu- 
larly established rates on commodities generally, they are a form of 
discrimination, but not the kind which the law condemns because they 
are in the interest of the general public in developing underdeveloped 
areas and thus promoting new industry and new traffic. For the same 
reason, in our country competitive rates on long-haul traffic are fre- 
quently made on a lower level than rates on the same traffic for shorter 
hauls. Thus, on fresh fruits and vegetables to New York City, for 
example, the rates from Florida, in the southern part of the country, 
may be on a maximum reasonable level in relation to cost as well as to 
the rates on other commodities. But from the more distant origin areas 
of Texas and California, in the southwestern and western sections of 
the country, the rates on the same commodities, while higher per se, 
are relatively on a substantially lower level, mile for mile. This has 
helped to promote the development of the fruit and vegetable industry 
in the more distant areas without serious detriment to the industry in 
Florida, has made available to the public commodities useful to the 
general welfare at more reasonable prices than would otherwise result, 
and has developed large volumes of additional traffic for the carriers, 
all of which is in the public interest. 

Of course, there is always a limit beyond which such lower rate 
levels from the more distant sources may not receive Commission ap- 
proval. That limit is reached, first, where the rates on the lower level 
fail to yield the cost of the service; and second, where the depressed 
rate level from the more distant areas disregards cost differences and 
geographical locations to the point where the rate relationship stifles 
competition from the less distant origins and thus injures unduly ship- 
pers in the latter areas. 

There is one other formidable competitive force affecting transpor- 
tation conditions in the United States which comes from exempt for-hire 
and private carriage. It continues to pose some of the most serious 
problems for the regulated carriers. The diversion of important traffic 
from regulated to non-regulated carriers has considerably increased in 
recent years, to the detriment of our common carriers, the backbone of 
our transportation system. Precise figures are not available, but it is 
estimated that the sweep of regulation embraces only 11 percent of 
passenger-miles and about 68 percent of ton-miles of transportation 
service. Recent legislation, as detailed below, may be expected to offer 
some relief, but can scarcely be expected to eliminate the problem. 

Exempt motor carriage of agricultural commodities had its source in 
the wording of the Motor Carrier Act of 1935 which, among other things, 
exempts from regulation ‘‘motor vehicles used exclusively in carrying 
livestock, fish (including shell fish) or agricultural commodities (not 
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including manufactured products thereof).’’ As was generally under- 
stood, the purpose was to benefit the producers of the commodities in- 
volved, primarily the farmers. However, this exemption has been used 
by, and for the advantage of, commercial interests far removed from the 
producer. Gradually the exemption has been extended by judicial de- 
cision to such products as frozen fish, poultry and produce, beyond what 
the Congress originally intended, culminating in 1957 with the establish- 
ment by the Supreme Court of the ‘‘continuing substantial identity 
test.’ Literally and broadly applied it could well have resulted in the 
exemption of many additional commodities which are generally proc- 
essed at large industrial plants. However, the further expansion of the 
list of exempt commodities was checked by the recent Transportation 
Act of 1958. It is to be hoped that further inroads by exempt carriers 
on the traffic of railroads and of regulated motor carriers will now be 
halted. It is interesting to note that the ruinous competitive practices 
of some exempt agricultural haulers reached such proportions that 
several groups among these carriers pleaded before the Congress for in- 
clusion in the scheme of regulation. 

Water-carrier exemptions are quite extensive, applying generally to 
the transportation of bulk commodities, if not more than three commodi- 
ties are carried in a single vessel or tow, and to liquid cargoes in bulk. 
Private carriers by water, as a matter of course, are also not subject to 
regulation. The combined exempt and private carriage of commodities 
by water has been estimated to account for approximately 90 percent of 
the ton-miles of domestic water transportation. The effect of this com- 
petition on regulated carriers, particularly the railroads, is being felt 
increasingly in connection with the movement on the Mississippi River 
and tributaries. 

Private carriage by motor carriers, in one guise or another, has 
been and is a matter of tremendous importance to both rail carriers and 
regulated motor carriers. Bona fide as well as illegitimate private car- 
riage has been encouraged indirectly by the existence of certain excise 
taxes imposed on for-hire transportation as a World War II measure. In 
recent years the rate, in general, has been 3 percent on property, gen- 
erally with a somewhat different application of the taxes on the move- 
ments of coal and of oil by pipeline. These taxes were eliminated as of 
July 31, 1958, although a 10 percent tax placed on passenger fares re- 
mains. It also is to be noted that some State taxes, such as the gross 
receipts taxes, often have greater incidence on for-hire than on private 
transportation. 

There can be no quarrel with bona fide private carriage which arises 
from a need for a highly specialized or personalized service not made 
available by for-hire carriers. Apart from the service factor, there are 
instances also in which shippers believe that the furnishing of their own 
transportation service would be more economical than the use of public 
carriers. 

The growth of private carriage in recent years has been all but 
phenomenal. A considerable portion has been legitimate private car- 
riage by commercial enterprises of one form or another which, for 
reasons of service or economy, perform much of their own transportation 
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service. On the other hand, there has been an extensive development of 
pseudo-private carriage, the so-called ‘‘buy and sell’’ operations. This 
is a practice which on the surface may appear valid enough, but actually 
is an activity engaged in principally for the purpose of obtaining com- 
pensation for unauthorized transportation. This practice does not meet 
the ‘‘primary business’’ test laid down by the Supreme Court and, there- 
fore, does not constitute private carriage as defined in the Lenoir Chair 
case.°8 Nevertheless, because it is often hard to distinguish this practice 
from bona fide private carriage, the operation provides a handy method 
of circumventing the statutory requirement of obtaining rights and of 
evading rate regulations, all to the competitive disadvantage of lawful 
public transportation. 

The Commission has found it difficult to cope with this ‘‘buy and 
sell’’ problem by reason of the lack of uniformity in the application of 
the law by the Courts. At our recommendation, the Transportation Act 
of 1958 includes a redefinition of private carriage which incorporates the 
‘‘primary business’’ test. Persons engaged primarily in any business 
enterprise other than transportation are now specifically forbidden to 
transport property by motor carrier in interstate or foreign commerce 
‘for business purposes unless such transportation is within the scope and 
in furtherance of a primary business enterprise (other than transporta- 
tion)’’. It is hoped that this new legislation will facilitate the stopping 
of this type of illegal carriage. 


Discrimination 


In addition to the requirement of reasonableness, the law requires 
that rates be free of unjust or undue discrimination or prejudice. In- 
deed, the practice by the railroads of personal discrimination was one of 
the principal sources of complaint leading to the adoption of the Inter- 
state Commerce Act. Various forms of personal discrimination con- 
tinued to be practiced for some years after the passage of the Act and 
may even today be found to exist. 

One of the earliest forms of personal discrimination was departure 
from published rates for the benefit of favored shippers. While, prior 
to 1887, the carriers may have published at least a portion of their rates, 
observation thereof appears to have been the exception rather than the 
rule. There also was the rebate, a plan whereby the full rate would be 
collected and a portion returned to a favored shipper. 

Congress attempted to deal with the problem by making unlawful, 
under section 2 of the 1887 Act, the receipt from a shipper of a greater or 
lesser compensation than that collected from another shipper for sub- 
stantially the same or a similar service. But the original legislation was 
far from effective. It was extremely difficult to show that one rate had 
been charged to one shipper and a different rate to another. Moreover, 
the penalties, including imprisonment, were regarded as too severe, and 
this made the enforcement of the law more difficult. The Elkins Act of 
February 19, 1903, made the failure to observe published tariffs a mis- 
demeanor. Later, in 1906, the imprisonment penalty was restored. 


88 Brooks Transportation Co. v. United States, 340 U. S. 925. 
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There continued, however, to be difficulties with the application of 
established rates. One device used was the ‘‘midnight’’ tariff. The car- 
rier would publish and file a tariff schedule showing a reduced rate to be 
effective for a single day. A favored shipper, forewarned of the re- 
duction, would be able to forward substantial quantities on the date of 
the reduced rate, while his competitors might not be in a position to do 
so. This particular situation was corrected by requiring more adequate 
notice. 

There have been numerous other forms of personal discrimination. 
One of the more obvious ones was the granting of free passes for pas- 
senger travel to favored shippers. Interstate passes were banned by the 
Hepburn Act of 1906. Railroads at times have paid excessive amounts 
for supplies purchased from large shippers, or for facilities furnished by 
them. In the latter group were facilities for icing cars in transit fur- 
nished by meat packers who operated ice manufacturing plants in con- 
nection with their packing operations. 

Another early device was the operation by a large shipper of a 
short-line railroad serving its own plant. If the railroad were classified 
as a common carrier, which it could be if it served a number of shippers 
apart from the proprietary operation, it was entitled to participate in 
joint rates and in a division of the joint revenue. The share obtained 
by the short-line railroad, if at all excessive, effected a reduction in the 
through rate for the shipper owning the short line. This type of dis- 
crimination has been eliminated by the so-called ‘‘commodities clause.’’ 
Railroads are now prohibited from transporting commodities, with minor 
exceptions, which they themselves have produced or have an interest in, 
and which are not intended for use by the railroad in its business as a 
common carrier. 

Railroads have provided various facilities, such as material yards or 
produce terminals, for shippers at less than reasonable cost or rentals.®® 
It also has been possible to frame tariff provisions so that benefits would 
accrue only to certain large shippers. Switching facilities within plants, 
in excess of those ordinarily furnished in connection with a line-haul 
movement, have been provided. In recent years the Commission has ex- 
tended to some degree the switching or spotting services which may 
properly be offered.*° In times of freight car shortages, railroads have 
discriminated among shippers by means of an inequitable distribution of 
available cars. The matter of car distribution, now under the control of 
the Commission, is not the serious problem which it was in the early 
years of regulation. 

Discrimination between commodities has also presented various prob- 
lems. The fundamental question generally concerns the relative con- 
tribution of the revenue derived from the particular commodity to the 
constant, as contrasted with the out-of-pocket, cost of the transportation 
service. It is often contended, for example, that such a commodity as 
coal pays considerably more than the out-of-pocket costs of its transpor- 





89 For a case respecting a “i terminal, see Union fom R. Co. v. 
United States, 313 U. S. 450 (1941), Geo, Wash. Law ‘i. 10:504 (1942). 
40 Carrier Switching at Industrial Plants in the East, 294 1. C. C. 159 (1955). 
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tion by railroad, whereas livestock is generally handled at a figure which 
borders on the out-of-pocket cost. The transportation characteristics of 
the commodity, as well as value of service, or what the shipper, in view 
of the commercial market conditions and of the competitive transporta- 
tion available, is willing to pay is the determinative factor in such situa- 
tions. Thus the Commission has maintained both motor and rail rates on 
competitive traffic consisting of high-grade articles such as liquor and 
tobacco at relatively high levels. High classification ratings have also 
been maintained on airplanes and parts and on airplane engines, parti- 
ally to assure a relatively large contribution to constant costs. 

Another example of relative rates based on possible contribution to 
constant cost is that of rates on wheat and on coarse grains, including 
corn and oats. Coarse grains, because of lighter loadings per car, 
generally cost somewhat more to transport per unit of weight than does 
the heavier loading wheat. The latter, however, is more valuable than 
coarse grains and has frequently been subjected to higher rates. 

Another general class of possibly commodity discriminations relates 
to articles at different stages of production. Wheat and flour constitute 
one example. The general policy has been to charge the same rate on 
both, since these commodities are competitive. Another example is that 
of rates on livestock and on packinghouse products. The relative level 
of rates on these commodities has had much to do throughout the years 
with the question of whether meat packing will be carried on in the 
Middle West or in the East, and now the same issue has been extended 
to the West Coast. Questions also have been raised as to relative rates 
on logs and lumber, on lumber and millwork, and on crude and refined 
petroleum. In all cases of this type, the issues include not only relative 
cost of transportation, but also factors bearing upon the commercial 
situation of the various competing producers. In this connection it 
should be remembered that discrimination as such is not unlawful as 
long as it is not undue or unreasonable, but has a rational basis founded 
on facts and circumstances surrounding the transportation conditions. 

Discrimination between places, localities, regions, and territories has 
been one of the chief sources of contentions under the Interstate Com- 
merce Act and has presented the more difficult problems. The rail car- 
riers, attempting to hold traffic to individual lines or to lines serving a 
particular territory, have set up various systems of rate-breaks, group- 
ings, and basing points. 

Extensive groupings of points of origin or destination, sometimes 
termed rate blankets, were characteristic of many early rate structures. 
The southwestern lumber group, for example, embraced considerable por- 
tions of Arkansas, Oklahoma, Louisiana, and eastern Texas. While there 
were differences of as much as 500 miles, or even more, in the length of 
hauls involved, the Commission found that the blanket rate did not result 
in undue discrimination because all producers in the area, regardless of 
length of haul, were on a common basis in entering northern markets.*! 


41 Wisconsin & A. Lbr. Co. v. St. Louis, I. M. & S. R. Co., 33 1. C. C. 33 
(1915) and Lumber from the South and Southwest, 198 1.°C. C. 753 (1935). 
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On transcontinental traffic the desire of railroads operating west of 
Chicago to offer rates equal to those from and to Atlantic Coast points, 
affected by water competition, resulted in blanket rates between Pacific 
Coast points and much of the area east of the Rocky Mountains. Blanket 
rates to this eastern area have been established for such commodities as 
lumber and fruits and vegetables. The more recent tendency, beginning 
near 1920, has been toward the abandonment of this arrangement with a 
consequent reduction in the discrimination which would result if the 
same rate were charged for shipments from the Pacific Coast to Denver, 
Colo., as to New York, N. Y. 

The discrimination which resulted from large groupings in con- 
nection with class rates, such as the Texas common-point group in the 
southwestern adjustment, was generally eliminated by the establishment 
of relatively small class rate groups, typically 20-30 miles in extent, in 
the territorial class rate adjustments worked out in the decade beginning 
in 1925. Again, there is no single standard available for determining 
whether or not a group is too large, since the circumstances of each case 
must determine whether undue discrimination or undue prejudice is 
present. 

Where points or groups of points are differentially related, the 
question of discrimination may be essentially whether the differentials 
are too great or too small, considering the differences in distance and in 
operating costs of the railroads involved. In addition, in such cases other 
factors may be considered, such as the competitive situation or value-of- 
service. 

There are five major freight rate territories in the United States. 
They are the eastern or official territory, southern territory, western 
trunk-line territory, southwestern territory, and mountain-Pacific terri- 
tory. <A series of important cases relating to discrimination between 
freight rate territories began in 1930. The issue generally was, for ex- 
ample, that producers in the southern territory were unable to compete 
in eastern or official territory because the rates on given commodities 
from southern to official territory were constructed on higher bases, dis- 
tance considered, than the rates on the same commodities within official 
territory. 

In Class Rate Investigation, 1939, 262 I. C. C. 447, 281 I. C. C. 213, 
upon a record which included extensive and detailed cost studies and 
statistical data, the Commission found that there was no substantial 
difference in operating cost by rail in any of the regions east of the 
Rocky Mountains, and since the transportation conditions on class-rate 
traffic generally were the same, the relation between the class rates in 
and between the territories involved was unduly prejudicial to some 
shippers and regions and unduly preferential of others. The Commis- 
sion prescribed a common level of class rates throughout the area, which 
comprised about two-thirds of the United States. That scale is often 
referred to as the uniform class-rate scale. The application of this scale 
seems to have removed the cause for numerous and repeated complaints 
from shippers and communities that their traffic moving on class rates 
was being discriminated against by reason of their location in one terri- 
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tory as distinguished from another for which there had been different 
scale levels with no present justification from a transportation stand- 
point. 

Along with the establishment of that class-rate adjustment, the 
Commission also approved a uniform classification of all articles carried 
by railroads throughout the United States, which took effect at the same 
time, on May 30, 1952. Of course, there are many exceptions to that 
uniform basis, mostly in the form of special commodity rates in the 
various regions to take care of exceptional conditions on particular com- 
modities, such as unusual traffic volumes and extraordinary competitive 
conditions, which sometimes prevail in one region and not in another, and 
often only between particular points. The great bulk of the traffic in 
the regions where the uniform class-rate scale applies continues to move, 
not on class rates, but on so-called exceptions or commodity rates. 

As seen, the uniform scale of class rates applies presently in all of 
the United States east of the Rocky Mountains or east of what is called 
the mountain-Pacifie territory. It does not apply within mountain- 
Pacific territory, nor to traffic moving transcontinentally; that is, be- 
tween the latter territory and the area east thereof. In the extended 
proceeding in Class Rates, Mountain-Pacific Territory, 296 I. C. C. 555, 
decided in 1955, the Commission considered ,the class-rate structure in 
that territory and transcontinentally and prescribed on that traffic a 
class-rate scale which is, on the average, about 20 percent higher than 
the uniform scale applied elsewhere. The new scale was prescribed on a 
temporary or interim basis, with the purpose of testing the rates thus 
made effective over a period of two or three years, after which, with the 
benefit of the traffic and revenue results under that scale before it, the 
Commission may then be able to determine what permanent adjustment 
of class rates should be made. 

There is another important form of discrimination which I wish to 
eall particularly to your attention, since it may come closer to situations 
confronting the High Authority than any I have so far mentioned. It is 
discrimination brought about by a lower level of intrastate rates on a 
particular commodity or commodities within a State than is contempora- 
neously applied to interstate traffic of the same commodity or commodi- 
ties to, from, or through that State. As noted before, under section 13 
of the Interstate Commerce Act, undue prejudice or preference as be- 
tween interstate and intrastate shippers or localities and undue dis- 
crimination against interstate commerce is forbidden. The Commission 
is empowered to remove such unlawfulness wherever it is found to exist. 

The involved provisions of section 13 were enacted on February 28, 
1920, at which time it was indicated that they were designed especially 
to give statutory effect to the decision of the Supreme Court in 
Houston, East & West Texas Ry. Co. v. United States, 234 U. 8. 342 
(1914), popularly known as the Shreveport case. The complaint con- 
sidered by the Commission in the Shreveport case, Railroad Commission 
of La. v. St. Louis 8. W. Ry. Co., et al., 23 I. C. C. 31 (1912) was that 
the carriers were compelled by authority of the State of Texas to main- 
tain rates from Dallas and other Texas points to points in eastern Texas 
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which were much lower than those they maintained to the same destina- 
tions from Shreveport, Louisiana, thereby causing undue preference of 
the shippers at the former origins and undue prejudice to those at the 
latter origin. The Commission’s order requiring the removal of the dis- 
crimination, which was upheld by the Supreme Court, drew attention to 
the necessity for the exercise of the Federal authority in a situation in 
which ‘‘the interstate and intrastate transactions of carriers are so re- 
lated that the government of one involved the control of the other * * *.’’ 

Much litigation has followed the application of section 13(3) and 
(4) to intrastate rates in situations where the railroads, subject to the 
judisdiction and powers of this Commission and State regulatory bodies, 
were compelled by State authority to maintain intrastate rates on levels 
below those of the corresponding interstate rates. The first proceeding 
which came before the Commission under the present section was Rates, 
Fares, and Charges of N. Y. C. R. R. Co., 59 I. C. C. 290 (1920). 
Similarly, a great majority of those subsequently instituted concerned 
denial by State bodies of authority to increase intrastate rates to the 
same extent authorized by this Commission with respect to interstate 
rates. 

Due to spiraling increases in costs of operation during the past ten 
years, the railroads have repeatedly sought authority from the Commis- 
sion to increase their interstate rates, fares and charges.*? Following 
several general increases, there has been a substantial expansion in the 
volume of the so-called section 13 cases coming before the Commission. 
Approximately 81 such proceedings have been instituted since the estab- 
lishment of the general increase authorized in Ex Parte No. 162, In- 
creased Railway Rates, Fares, and Charges, 1946, 264 I. C. C. 695, all of 
which included the issue of unjust discrimination against interstate or 
foreign commerce and many of which were directed exclusively to that 
issue. Virtually all of these proceedings were instituted pursuant to 
petitions of railroads after refusal of State regulatory authorities to per- 
mit increases in the intrastate rates to the same extent authorized for 
interstate rates. Such denials ranged from the rates on a single com- 
modity, or certain selected commodities, to all intrastate freight rates 
in a State. Altogether, as of December 1957, this litigation has in- 
volved 32 States, some of which were involved in two or more proceedings. 

The estimated annual loss in revenues that would have been sus- 
tained by the carriers at the lower intrastate rates, according to the evi- 
dence submitted, aggregated almost $57 million. This is equivalent to 
7.73 percent of Class I carriers’ total net income of $737,430,947 for the 
year 1957. In this connection, it should be emphasized that this relief 
having been granted, for the most part, under the Commission’s existing 
power to prohibit situations causing any undue, unreasonable, or unjust 
discrimination against interstate or foreign commerce, more than 95 
percent of it would have been precluded by the absence of that authority. 
The failure of intrastate traffic to produce its fair share of the earnings 





42 Embraced are seven geet increases in freight rates and charges (considered 
in Ex Parte Nos. 162, 166, 168, 175, 196, 206, and 212), as well as increases on other 
traffic, such as express and passenger, dealt with in separate proceedings. 
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required to yield revenue sufficient to enable the carriers to provide ade- 
quate and efficient service, of course, casts an undue burden upon inter- 
state traffic. 

The maintenance of intrastate and interstate rates on reasonably 
related levels is essential to the stability of the general rate structure 
and for an equitable distribution of the transportation burden. The 
accomplishment of such results is generally desirable and is in the public 
interest. In 1955, based on waybill studies made in the Commission, the 
freight revenue received by the carriers from all intrastate railroad 
earload traffic throughout the country amounted to approximately 11.2 
percent of the total freight revenue for all railroad carload traffic in the 
entire country. This illustrates the importance, revenuewise, of the 
contribution of that traffic. 

The increasing number of cases litigated under section 13 also indi- 
cates that there is an even greater need for its operation now than there 
was at the time of its enactment. Without this means of relief available 
to the railroads, there might conceivably develop a greater tendency to 
restrict increases in rates for intrastate transportation, and to maintain 
such rates on substantially lower levels than those for interstate trans- 
portation, not only in the States where the practice has been most 
prevalent, but in other States as well. As observed by the Supreme 
Court in the Shreveport case, the evil of preferring intrastate shippers in 
the fixing of their rates, if not regulated by the Federal Government, 
eventually might seriously affect, if not destroy, interstate commerce. 
On the basis of the Commission’s experience in the administration of 
section 13, it is fair to say that without its present provisions the general 
rate structure would have been disrupted and the national transporta- 
tion industry generally would have deteriorated. In these so-called sec- 
tion 13 proceedings the showing must be clear, in order for undue 
prejudice and preference to be found, that the interstate shippers are 
paying a higher level of rates than competing intrastate shippers for the 
same service by the same railroads under substantially similar conditions; 
and in order for unjust discrimination against interstate commerce to 
be found, that the intrastate level is lower than the interstate level for 
substantially the same service and that the intrastate traffic is not con- 
tributing a just proportion to the total transportation burden. In such 
circumstances, the Commission may, and generally does, require removal 
of the unlawfulness by increasing the level of the intrastate rates to the 
interstate level found to be just and reasonable. Such orders must be 
obeyed, the laws or orders of the State authorities to the contrary not- 
withstanding. Many of these cases have gone to the courts on the general 
issue of the adequacy of intrastate charges. Most of the specific ques- 
tions, however, have related to the legal sufficiency of the Commission’s 
findings and whether they are supported by substantial evidence of 
record. There have also been questions as to the nature and character 
of the required proof, such as that concerning the question whether 
intrastate operations generally are comparable to interstate operations. 

In this connection, the Transportation Act of 1958 amends section 
13(4) in several respects, the most important change relates to revenue 
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discrimination against interstate commerce as a basis for the Interstate 
Commerce Commission prescribing intrastate rates. This particular 
amendment provides that the Commission may find such revenue dis- 
crimination ‘‘ without a separation of interstate and intrastate property, 
revenues, and expenses, and without considering in totality the opera- 
tions or results thereof of any carrier, or group, or groups of carriers 
wholly within any State * * *.’’ 

The intended result of this amendment is to abrogate the recent 
decisions of the Supreme Court in the so-called Milwaukee ** and Utah 
eases.44 In the Milwaukee case, the court set aside an order of the Com- 
mission prescribing higher commuter fares for the Milwaukee, upon the 
ground that the Commission had failed to take into account the rail- 
roads’ other intrastate revenues, freight and passenger, from [Illinois 
traffic. And the court suggested, if it did not hold, that if the railroads’ 
total revenues from Illinois intrastate revenues constituted a fair pro- 
portionate share of the total revenues required by the railroad, the State 
authorities could determine which intrastate rail services should be 
subsidized by the other intrastate services. In the Utah case, the court 
not only held that in considering intrastate freight rates under section 
13 the Commission must take into account the results of intrastate pas- 
senger operations, but also, in practical effect, that there must be a sepa- 
ration of the intrastate costs and revenues from the results of the rail- 
roads’ interstate operations. 

It is worth noting that another amendment to section 13(4) treats 
significantly with Federal-State relationships. Thus, that subsection is 
amended to provide that when a railroad files a petition challenging 
intrastate rail rates as violative of section 13, 


the Commission shall forthwith institute an investigation * * ® 
(whether or not theretofore considered by any State agency or 
authority and without regard to the pendency before any State 
agency or authority of any proceeding relating thereto) and shall 
give special expedition to the hearing and decision therein. 


The purpose of this amendment is stated bluntly in the Report of the 
Conference Committee * as follows: 


The purpose of this proviso is to avoid the delays which now 
ensue by reason of the practice generally on the part of the carriers 
of awaiting final action by the State authorities prior to filing a 
petition with this Commission for an investigation under section 
13(3). This has been the general practice, except where action on 
the part of the State authorities has been unduly delayed. The 
Commission also as a matter of comity has felt that it was undesir- 
able to intervene while a matter is before a State commission and it 
has discouraged the filing with it of petitions in those circumstances. 
These practices have resulted in delays in removing discriminations 


43 Chicago, M. St. P. & P. R. Ce. v. Illinois, 356 U.S. 906 (1958). 


44 Public Service Comm. of Utah v. United States, 356 U. tT 421 (1958). 
45 House Report No. 2274, 85th A 2d Sess. (1958), p. 
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against and burdens upon interstate commerce. The effect of this 
amendment would be to require the Commission to proceed promptly 
to a determination of such matters, regardless of the pendency of 
any proceedings before a State commission. 


It is clear that Congress has commanded the Commission to abandon 
its comity policy of withholding its hand pending action by State com- 
missions. Obviously, the Commission must comply with this mandate of 
Congress. At the same time, however, the Commission will need and 
welcome facts and views from the State regulatory bodies, for through 
State-Federal cooperation much more can be done in the public interest 
which both serve. 

I wish to mention finally one more form of discrimination—the 
charging of higher rates at intermediate points than at more distant 
points which led to the adoption of the long-and-short-haul provisions of 
section 4 of the Interstate Commerce Act. Under the present provision 
of this section, common carriers subject to parts I and III of the Act are 
prohibited from charging or receiving any greater compensation for the 
transportation of passengers, or like kind of property, for a shorter than 
for a longer distance over the same line or route in the same direction, 
the shorter being included within the longer distance. However, the 
Commission may in special cases, upon application and investigation, 
grant relief from the operation of this section. 

Section 4 of the original Act had made it unlawful to charge more 
for a shorter than for a longer haul over the same line in the same 
direction, but qualified by the phrase ‘‘under substantially similar cir- 
cumstances and conditions.’’ In 1897 the Supreme Court made enforce- 
ment of this section all but impossible by holding that rail competition 
at a point constituted a dissimilar cireumstance.*® The Mann-Elkins Act 
of 1910 removed the troublesome reference to similar circumstances and 
conditions. The amendment also provided that existing departures 
could be continued pending Commission action. This process was to take 
a considerable number of years. Some of the more glaring departures, 
such as those in southern territory, were removed only when, in 1928, a 
new system of class rates was established within southern territory and 
between southern and official territories. Departures in transcontinental 
rates, however, were removed prior to 1920. 

In 1920 Congress added certain restrictions to the Commission’s 
authority to grant relief from the long-and-short-haul provision of sec- 
tion 4. Among other things, it provided that in the exercise of this 
authority, the Commission shall not permit the establishment of any 
charge to or from the more distant point that is not ‘‘reasonably com- 
pensatory’’ for the service performed. 

Following the 1920 amendments there tended to develop three gen- 
eral types of cases in which fourth-section relief was granted. These 
types involved carrier competition, market competition, and the estab- 
lishment of rate adjustments either prescribed by the Commission or 
proposed by the carriers, in which departures occurred. 


46 Interstate Commerce Commission v. Alabama Midland Ry. Co., 168 U. S. 
144 (1897). 
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The grants of relief in connection with large-scale revisions of rates, 
such as the various territorial class-rate adjustments, proved to be one 
of the more complex phases of fourth-section administration. Rates often 
were based on mileages of short-line routes, physically open but actually 
never used for through movements. Thus, the shortest route over which 
movements actually take place may be longer than the ratemaking dis- 
tance, and points or groups may be served thereon with higher rates than 
those of the more distant destination. Complicated terms of relief had to 
be drafted to cover such situations. 

In these various adjustments circuity limitations, to secure com- 
pliance with the reasonably compensatory provision of section 4, tended 
to become more and more involved. Various rules and devices prescribed 
or affirmed by the Commission ranged from the relatively simple state- 
ment of the percentages of permitted circuity for given lengths of haul 
to minimum ton-mile or car-mile earnings and other rather complex 
tariff rules. 

The attitude of the Commission itself as well as recent statutory 
changes in section 4 went far toward relieving the burdens formerly 
associated with the administration of the section. For example, in relief 
in connection with rates on grain which must be hauled in various 
directions to get the benefit of milling and other transit privileges, the 
Commission omitted the circuity limitations on lengths of haul.47 The 
Commission also eliminated circuity limitations in relief as to a revised 
structure of class rates applying to the area east of the Rocky Moun- 
tains.“ Much more recently the Commission has authorized broad 
relief of a similar character with respect to commodity rates based on 
distance scales applied to the class rate distances used in the general 
revision.*® 

On July 11, 1957, the section was amended to make it unnecessary 
for carriers having circuitous routes to secure the Commission’s prior 
approval to the publication of rates over such routes equivalent to the 
going rates over the direct routes of the same type of carrier when, in 
the carrier’s opinion, such rates are necessary for competitive reasons.™ 
This amendment has thus authorized what amounts to automatic relief 
from the long-and-short-haul provisions of section 4 for any circuitous 
rail carrier desiring to meet competition. It does not operate to dis- 
criminate against intermediate points on the circuitous route, since such 
discrimination, if any, would already have occurred by reason of the 
prior publication of the lower charges for the longer distance than for the 
shorter distance over the direct route. On the other hand, the amend- 
ment has tended toward enhancement of the Commission’s administrative 
effectiveness and the simplification and improvement of tariffs. 


47 Grain and Grain Products in the Western District, 284 1. C. C. 723 (1952). 

48 Class Rates in the United States, 294 1. C. C. 662 (1955). 

49F. S. A. 33656, Commodity Rates East of the Rocky Mountains, (mimeo- 
graphed August 20, 1958). 

50 The amendment was the result of a legislative recommendation made by the 
piney gl in its ‘e Annual Report to the Congress, stemming partly from the 
proceed ing in F. S. 28580, Rates and Charges over Circuitous Routes in the 

‘nited States, 294 1. c C. 714, (1955). 
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Routing 


The use of circuitous routes in the movement of traffic is not un- 
common in the United States. With some exceptions and limitations, 
rates which are applicable to the same commodity and subject to the same 
minimum weight, between any two points are generally identical for the 
same mode of transportation over different but reasonable routes. Many 
railroads in the United States are in competition with each other as well 
as with other forms of transportation. Identical railroad rates via each 
of several competitive routes are a practical necessity because any signifi- 
cant variation in those rates would eventually result in the preponder- 
ance of traffic following one route at the expense of competitive routes. 

The Commission may, under section 15 of the Act, after hearing, 
establish through routes and joint rates with other railroads or with 
water carriers, but it may not require a railroad, without its consent, to 
short-haul itself except when this limitation (a) would make the through 
route unreasonably long as compared with another practicable through 
route which could otherwise be established, and (b) if the through route 
proposed to be established is needed in order to provide adequate and 
more efficient or economic transportation. However, under section 
1(4) of the Act, it is the duty of railroads to establish reasonable through 
routes with other railroads. The shipper is free to select the route de- 
sired from those indicated by the carriers to be available. 

Normally, the only control that the Commission exercises over cir- 
cuitous routes is that they be reasonable and that rates over them be 
compensatory. In times of shortages of equipment for the movement of 
freight, the Commission may to some degree control cirecuity by car- 
service orders issued for the purpose of expediting the traffic movement. 
Most of the Commission’s actions bearing on circuity are, however, the 
result of applications by rail carriers for fourth-section relief to publish 
rates for longer distances that are less than rates for shorter distances. 
This subject was discussed above in its relation to discrimination. 

A few special studies have been made to determine the amount of 
circuity involved in the transportation of commodities by railroad. The 
most recent covered carload terminations in the year 1950. It was based 
upon approximately 1 percent of the waybill sample for the year. The 
following tabulation shows the results of the study when the shipments 
were classified according to the short-line mileages. 
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Distribution of 2,643 carload shipments by length of haul and amount of circuity 2 
1950 terminations 





Percent shipments at less than 


Shortline Averagecircuity No. indicated circuity 
mile block O' — 
starting at Total® Median* cars Percent circuity 
10 3.0 50 80 110 15.0 200 280 400 








(Percent) Percent of shipments 
_Cenee 11 262 77 738 8 8 8 86 8 90 
RE 2 | 285 50 58 64 71 76 79 81 8 QI 
SSB ll 3 418 42 49 57 & © 74 81 8 94 
2a 14 7 21 33 45 55 61 6 76 8&4 QI 
ee 4 9 381 17 38 46 55 63 72 83 4 
eee 14 10 358 10 22 28 41 53 62 75 85 9 
eae 13 11 175 5 13 21 35 50 6 78 9% 98 
BE ncsinscasvnes 12 ll 126 2 20 33 47 77 87 % 9 
on 13 6 2,643 29 


G65 GCG iui_.f.3 DB 
1 Approximately | percent of the Commission’s l-percent Carload Waybill Sample. 
2 Based on route mileages developed by the General Services Administration. 
2 Ratio of total route car-miles to short-line car-miles expressed as a percent less 100. 
4 Approximately half the shipments moved with a circuity not greater than this 
amount. 
Source: Interstate Commerce Commission, Monthly Comment on Transportation 
Statistics, January 14, 1955, p. 11. 


Another problem in connection with through routes has been the 
fixing of rates over such routes on shipments moving through two or more 
rate territories with different rate levels. This problem appears to be 
analogous to the situation you face as between the member countries of 
your community. Interterritorial rates have generally been handled 
in conjunction with the adjustment of the class rates within the various 
territories, although the task was more difficult and complex through the 
necessity of fitting together different rate structures. This is illustrated 

. by the following short history of the experience in establishing inter- 
; territorial class rates to and from points in southern territory. 

In 1925 the Commission prescribed class rates within southern terri- 
tory and between southern and official territories. The rates within 
southern territory reflected the water competition in the area which 
railroads had faced throughout their history, and the competition be- 
tween rail carriers at common or base points. Combinations over base 
points applied generally from and to local points, the resulting rates 
being much higher than the base-point rate. Through rates to meet water 
competition, had been established between the North Atlantic seaboard, 
extending from New England to Maryland and as far west as Pittsburgh 
and Buffalo, and southern points. Between central and southern terri- 
tories, however, there were virtually no through rates; all traffic moved 
on combinations over the Ohio River crossings. 

The rates within official territory were constructed on various bases 
which it is unnecessary here to describe. In working toward a plan for 
through rates between the territories, the Commission first had to de- 
velop a consistent plan for each territory. For southern territory, the 
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Commission already was developing a plan of distance rates applied be- 


tween key points in relatively small groups. t 
The interterritorial solution was not a simple one. The Commission c 
prescribed between southern and central territories class rates based on r 
a ‘‘differential’’ scale, i.e., a scale less than that prescribed for southern 8 
territory, applied to the distance in that territory, plus the applicable c 
class rates in official territory. Rates in the respective territories were f 
to be subject to the southern and official classifications. Elsewhere, the 0 
Commission developed specific point-to-point key rates based on a com- L 
plex formula.®4 t 
Later the Commission found it necessary to modify some of these key r 
point rates. It also appeared that the original plan of rates between 
central and southern territories was not workable. The Commission said x 
that a full revision of official territory rates should preferably precede a d 
satisfactory interterritorial adjustment. But it did prescribe a formula I 
based on the through rate at the southern scale less an official territory v 
differential determined by the distance in that territory applied to a t 
seale prescribed in the report.*? v 
The difficulties in connection with the southern revision, as outlined 0 
above, doubtless influenced the Commission in its revision of official and 
western trunkline intraterritorial rates at the same time that it developed 1 
the new interterritorial adjustment for those territories.** Both adjust- 0 
ments and the interterritorial rates became effective December 3, 1931. iT 
Through rates based on combinations of local factors (local rates in ct 
the respective regions or territories, or from and to particular gateways) tl 
often resulted in unreasonably high charges. Since it must be presumed ct 
that two terminal services are included in each local rate, the addition of Cc) 
two or more such rates together to form a through rate, in the absence of d 
at least one depressed factor, frequently results in a rate which is un- 
reasonably high for the through haul which includes only two instead of tl 
four or more terminal services. However, it should be remembered that Se 
today practically all of the large-volume, more important traffic in the a 
United States moves at so-called commodity rates or exceptions rates, tl 
instead of classification rates which usually are reserved for light-traffic d. 
or occasional movements; and nearly all of the former rates are pub- 
lished as single-factor through rates, so that they embody only the two Pp’ 
terminal services which are actually included in the haul. For this al 
reason and because of the establishing of the uniform class rate scales, D 
the problem is now no longer a pressing one. a] 
Largely up to May 30, 1952, the effective date of the uniform class- sk 
rate structure, and to some extent today, many rates especially on long- ge 
haul class-rate traffic passing through regions with different rate levels te 
were and still are made on what we call laminated formulas. Rates on tl 
such bases were prescribed in the Cottonseed case, 188 I. C. C. 605. The If 
procedure can best be illustrated by an example. If a shipment were 7 
——— t 
51 Southern Class Rate Investigation, 100 1. C. C. 513 (1925). in 
52 Southern Class Rate Investigation, 109 1. C. C. 300 | 
58 See Western Trunk-Line Class Rates, 164 1. C. C. 1, and Eastern Class Rate Ww 
Revision, 164 1. C. C. 314, decided May 6 and May 13, 1930. = 
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transported in three regions over a distance of 900 miles and the rate 
over that distance is 42 cents in the first region, 48 cents in the second 
region, and 54 cents in the third region, and the distance over which the 
shipment moves is 300 miles in each of the regions, the additive portions 
of the through rates would be one-third of 42 cents or 14 cents in the 
first region; one-third of 48 cents or 16 cents in the second region; and 
one-third of 54 cents or 18 cents in the third region. This would result 
in a through rate of 48 cents to be applied to the through movement, and 
that rate would reflect the differences in operating conditions in the 
respective regions. 

In two earlier cases,"* the through rates were made on the same 
general principle, but in a somewhat different manner. The short-line 
distance for the entire movement was applied to the scale of rates for the 
lowest rated region or zone through which the distance was made, to 
which was added the region or zone differential for the respective dis- 
tances in each of the higher rated zones. The result was a through rate 
which again reflected the greater costs in the high rated regions but 
only to the extent that such traffic moved therein. 

The cases to which I have just referred were decided some time ago. 
The principal reason for the higher operating costs in some regions than 
in others, particularly east of the Rocky Mountains at that time was the 
lower traffic density in some regions, so that the ton-mile or car-mile 
cost of transporting the traffic was greater in the low density regions 
than in the high density regions. In the last quarter of a century that 
condition has gradually changed, due chiefly to the much greater in- 
crease in industrial development and population in what used to be low 
density regions. 

As seen, in order to form a sound basis for the establishment of 
through single-factor rates on any such formula, it is first necessary to 
set the reasonable rate level in each of the regions so that there is fixed 
a proper relation between the levels in the regions. Unless that is done a 
through rate which reflects the actual differences in transportation con- 
ditions in the zones is not likely to result. 

Also, it is important that, wherever practicable, there be but one 
published single-factor through rate, whether the origin and destination 
are in the same region or in different regions. Otherwise much com- 
plicated tariff-searching will be required and disputes will arise as to the 
applicable rates under the published tariffs. The law presumes that the 
shipper as well as the carrier knows the applicable rate published in the 
governing tariffs on any shipment over the routes of the carriers subject 
to the Commission’s jurisdiction. It provides also that the shipper has 
the right to route his traffic over any route available under the tariffs. 
If he does not specify any route, the law contemplates that the originat- 
ing carrier will forward the shipment over the lowest rated route. If 
this is not done, the originating carrier may be found guilty of misrout- 
ing and required to pay reparation to the basis of the charges which 
would have accrued had the cheapest route been used. 


54 The Western Trunk-Line Class Rates case, 164 1. C. C. 1, and the Covey- 
Ballard case, 174 1. C. C. 674. 
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It thus becomes important that the tariff publications be clear and 
positive so that both the shipper and the carrier may readily ascertain 
the applicable rate. This objective is enhanced by the establishment of 
one single-factor rate from each origin to each destination, with the tariff 
"mga clearly indicating the route or routes over which that rate 
applies. 

Much remains to be done on railroads in the United States in the 
publication of specific routes. There are still many rates which apply 
“‘over the lines of all carriers parties to this tariff.’’ But the Commis- 
sion is gradually making progress in its efforts to encourage the publica- 
tion of specific routes in connection with all rates applying over more 
than one carrier. That objective, when achieved, will go far toward 
removing numerous rate controversies now brought about by lack of 
clarity and definitiveness in tariff publications. 

In contrast with the duty placed upon the railroads in connection 
with through routes and joint rates, section 216(c) now provides that 
common e¢arriers of property by motor vehicle ‘‘may’’ establish reason- 
able through routes and joint rates with other such carriers or with 
common carriers by railroad, express, or water. It similarly provides 
for the voluntary establishment of such routes, rates, and charges by 
common carriers of passengers by motor vehicle with common carriers 
by railroad or water. The Commission has supported an amendment 
which, while retaining the permissive provisions of the statute, would be 
modified to the extent that in the event common carriers of property by 
motor vehicle should fail to establish through routes and joint rates with 
other common carriers of property by motor vehicle, the Commission, 
after hearing and investigation, would have the power to compel the 
establishment thereof where it finds the public interest so requires. So 
far no such legislation has been enacted. 

The establishment of through routes and joint rates between motor 
earriers is generally considered desirable in the public interest. Under 
existing law, however, the only way in which the Commission may pro- 
vide for through motor carrier service, in the absence of an agreement 
among the carriers, is by granting extensions of operating rights to ex- 
isting carriers or by approving consolidations and mergers of connecting 
carriers. The granting of extensions is not always desirable since it may 
produce a surplusage of carriers over certain routes. 

The principal objection of the carriers to the compulsory establish- 
ment of through routes and joint rates with all motor common carriers 
appears to be the statutory provision which makes originating and de- 
livering carriers liable to the shipper for loss of or damage to shipments. 
In addition, many motor carriers are not financially secure and others 
are slow in paying claims and divisions of revenue. For these reasons, 
many stable carriers desire to retain the right to select the carriers for 
whose acts they will be responsible. To the extent that interchange of 
freight between common carriers is desirable and profitable, it may be ex- 
pected that through routes and joint rates will continue to be maintained 
voluntarily. 

Most of the regular-route, general-commodity motor carriers par- 
ticipate in agency tariffs and are parties to the joint rates published 
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therein. Such tariffs, however, contain many restrictions as to individual 
carriers, limiting the through routes and joint rates as to carriers and to 
points of interchange. In general, common carriers of specified com- 
modities over irregular routes, such as household movers, heavy haulers, 
and oilfield carriers, are parties to other agency tariffs, and have joint 
rates only with carriers engaged in like service. 

The publication of joint rates between carriers of the same type is a 
relatively simple matter. However, the publication of such rates between 
earriers of different types, having different classifications, weight limits, 
and rates, is considerably more complex and requires negotiation be- 
tween the carriers. Cases in which the Commission would order the 
publication of joint rates would, in most instances, involve a situation in 
which the parties have no desire to publish such rates and it is unlikely 
that negotiations between them would result in an agreement. An order 
of the Commission establishing through routes and joint rates in such 
instances might also require the Commission to prescribe the method of 
publication and the divisions of revenue between the carriers. Motor 
carriers have not as yet reached that stage of development where they 
can be said to approach the more or less integrated national system of the 
railroads. 

Publication of Rates 


In the discussion of personal discrimination reference was made to 
rebates and to the collection of charges based on rates different from 
those charged to shippers generally. An even more basic difficulty arose 
in the early days from the fact that it was often impossible to find out 
what the applicable rates were. Not only was there discrimination but 
it was practiced in secret. 

A basic step toward the correction of these evils was the requirement 
that rates and charges be filed with the Commission and posted at rail- 
road stations where they would be available to the public. In this respect 
the Act carried out the recommendations of the Cullom Committee which 
concluded that publicity was the best remedy for unjust discrimination. 
The Committee stated : 


In the judgment of the committee one of the chief purposes of 
any legislation for the regulation of interstate commerce should be 
to secure the fullest publicity, both as to the charges made by com- 
mon carriers and as to the manner in which their business is con- 
ducted. 

The business of a common carrier concerns practically the whole 
public, and the carrier exercises in some respects a public function. 
The people rightly feel that its charges should be public and open 
to all alike, and that they should be fully informed as to its financial 
condition, its method of operation, and the net results of its business, 
to the end that an intelligent judgment may be formed as to whether 
the charges made, which are in the nature of a tax upon commerce 
and industry, are reasonable and equitably adjusted. They right- 
fully demand the opportunity to procure this information, and it is 
believed that the methods of regulation suggested by the committee 
in the accompanying bill will provide the means by which such 
information can best and most readily be obtained. 
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therein. Such tariffs, however, contain many restrictions as to individual 
earriers, limiting the through routes and joint rates as to carriers and to 
points of interchange. In general, common carriers of specified com- 
modities over irregular routes, such as household movers, heavy haulers, 
and oilfield carriers, are parties to other agency tariffs, and have joint 
rates only with carriers engaged in like service. 

The publication of joint rates between carriers of the same type is a 
relatively simple matter. However, the publication of such rates between 
earriers of different types, having different classifications, weight limits, 
and rates, is considerably more complex and requires negotiation be- 
tween the carriers. Cases in which the Commission would order the 
publication of joint rates would, in most instances, involve a situation in 
which the parties have no desire to publish such rates and it is unlikely 
that negotiations between them would result in an agreement. An order 
of the Commission establishing through routes and joint rates in such 
instances might also require the Commission to prescribe the method of 
publication and the divisions of revenue between the carriers. Motor 
carriers have not as yet reached that stage of development where they 
can be said to approach the more or less integrated national system of the 
railroads. 

Publication of Rates 


In the discussion of personal discrimination reference was made to 
rebates and to the collection of charges based on rates different from 
those charged to shippers generally. An even more basic difficulty arose 
in the early days from the fact that it was often impossible to find out 
what the applicable rates were. Not only was there discrimination but 
it was practiced in secret. 

A basic step toward the correction of these evils was the requirement 
that rates and charges be filed with the Commission and posted at rail- 
road stations where they would be available to the public. In this respect 
the Act carried out the recommendations of the Cullom Committee which 
concluded that publicity was the best remedy for unjust discrimination. 
The Committee stated : 


In the judgment of the committee one of the chief purposes of 
any legislation for the regulation of interstate commerce should be 
to secure the fullest publicity, both as to the charges made by com- 
mon carriers and as to the manner in which their business is con- 
ducted. 

The business of a common carrier concerns practically the whole 
public, and the carrier exercises in some respects a public function. 
The people rightly feel that its charges should be public and open 
to all alike, and that they should be fully informed as to its financial 
condition, its method of operation, and the net results of its business, 
to the end that an intelligent judgment may be formed as to whether 
the charges made, which are in the nature of a tax upon commerce 
and industry, are reasonable and equitably adjusted. They right- 
fully demand the opportunity to procure this information, and it is 
believed that the methods of regulation suggested by the committee 
in the accompanying bill will provide the means by which such 
information can best and most readily be obtained. 
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It is agreed by all who have given the subject of railroad regu- 
lation attention that the maintenance of stable and reasonably uni- 
form rates is of the first importance and greatly to be desired. 
Neither result, it is also agreed, can be secured without publicity, 
which is the surest and most effective preventive of unjust discrimi- 
nation. Whenever rates are fluctuating and not alike to all, it is the 
rule that some portions of the commercial community obtain secret 
advantages over the remainder. When unjust discrimination is 
practiced by the carrier, success in business depends more upon 
favoritism (if nothing worse) than upon intelligence, integrity, and 
enterprise. The effect is demoralizing in the extreme. Business is 
conducted upon a false basis, false standards of commercial honor 
are erected, and a premium is offered to corruption. Worst of all, 
the advantages of unjust discrimination are, as a rule, enjoyed by 
those who least need outside aid, and the inevitable effect of this 
indefensible practice is to build up the larger dealer and crush out 
the smaller, to foster monopoly, and, in short, to encourage the 
existing tendency, already too strong, towards the concentration of 
capital and the control of commerce in the hands of the few. 


It should be pointed out that not all of those who appeared before 
the Cullom Committee were of the opinion that publicity of rates could 
be successful. Some felt that the requirement would be detrimental to 
the carriers for whom the rates were published. This view was based 
on the fact that the then non-regulated water carrier industry would 
have information as to the prices charged by the railroads, while the 
railroads would not have similar information about the water carriers’ 
eperations. Another objection in the minds of some of the witnesses 
was that Canadian roads, not subject to a corresponding requirement, 
would have an undue advantage over the United States railroads. 

The rate shown in tariffs filed or posted as required by the Act is 
the ‘‘legal’’ rate and represents the amount to be collected by the 
carrier. It is to be distinguished from the ‘‘lawful’’ rate which the 
Commission, on investigation, would find to be just and reasonable and 
non-discriminatory. There also is a requirement that the publication 
on file show ‘‘all privileges or facilities granted’’ in connection with 
the rates. In the expansion of regulation to other agencies of trans- 
portation, the requirements of filing and posting of rates, so as to be 
accessible to the public generally have been included. 

The most significant exception to the rate filing requirement related 
to contract carriers under the Motor Carrier Act of 1935, which became 
part II of the Interstate Commerce Act. These carriers were required 
to file only their minimum rates, though such minimum rates were to be 
rates actually charged to at least one shipper. But they also were re- 
quired to file with the Commission copies of their contracts with ship- 
pers. Controversy developed as to whether or not these contracts should 
be open for public inspection, the chief objection to such inspection 
being that it would disclose a considerable amount of information as to 
the business of individual shippers. In 1940 Congress answered the 
question by forbidding public inspection of the contracts filed with the 
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Commission. These contracts may, however, be used by the Commission 
to police the publication requirement. 

In the years following World War II common carriers complained 
of the uncertainty surrounding actual charges of contract carriers when 
more than one shipper was served on competitive traffic. In 1956 the 
Commission recommended that contract carriers be required to file their 
actual rates, rather than merely minimum rates. Rail carriers and 
motor common carriers had, from time to time, attempted to meet con- 
tract carrier competition by publishing reductions at the level of 
contract-carrier minimum rates, the only rates known to them, although 
most of the contract rates charged were on a higher level. The Congress 
adopted the Commission recommendation in this matter, which became 
law in 1957. 

The legislation adopted contained an exception to the effect that a 
contract carrier which had, for more than one year, served only a single 
shipper, need file only its minimum rates, unless the Commission should 
decide otherwise. The chief basis for the exemption appears to have 
been the high probability that a contract carrier serving a single in- 
dustry is in effect substituting for private carriage, and thus not com- 
peting with common carriers. 

In 1940, when part ITI of the Act was enacted, contract carriers 
by water, as in the case of contract motor carriers, were required to 
file minimum rates only. This has not occasioned any controversy 
comparable to that which caused the amendment as to motor contract 
carriers perhaps by reason of relatively little importance of this matter, 
for the reason that most for-hire water carriage is entirely exempt from 
any economic regulation. 

The Commission recently has made an exception to the filing re- 
quirements respecting rates of contract motor carriers under the proviso 
of section 218(a) of the Act. The recipients were the so-called armored- 
car contract carriers which handle currency, coins, jewelry, bank checks, 
securities, and other valuable papers. They serve the Federal Govern- 
ment, financial institutions and commercial enterprises. The chief basis 
for the relief was the variety of charges maintained by any one carrier. 
However, such carriers are required to file copies of their minimum rate 
schedules with the Commission.™ 

The general theory that all rates should be public was further en- 
dorsed in the 1957 amendment to section 22 of the Act. In the carriage 
of freight for the United States Government, which is one of, if not the 
largest user of transportation in our country, the railroads and other 
common carriers could make arrangements for the transportation of 
traffic free or at rates below those charged shippers generally. Such 
quotations or tenders of rates were not required to be published and 

there was no way by which the public or competing carriers could be 
informed thereof. Under the amendment it is now required that quota- 
tions or tenders of reduced rates for the Federal Government be filed 
with the Commission. 


55 Docket 32335, Armored Carriers Corp., Petition for Relief (mimeographed, 
decided May 13, 1958). 
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An accepted feature of rate regulation under the Interstate Com- 
merce Act is the relative stability of rates. Prior to regulation the 
fairly rapid fluctuations of rates was one of the more objectionable 
features of the transportation picture. Shippers could not depend, for 
more than a few days at a time, on the continued effectiveness of any 
given rate. It was extremely difficult to do business under such condi- 
tions. The situation had its basis in the keen competition between the 
railroads which operated far below capacity. Rates would be reduced 
to secure traffic and then if the purpose were not achieved or if agree- 
ment was reached between competing roads, the rates suddenly would 
be increased to the former or to a higher level. 

The Act has long recognized the need for stability of rates in order 
that shippers might intelligently plan their business transactions. The 
criginal Act required that 10 days’ notice be given of any advance in 
rates but permitted decreases on but 3 days’ notice. The provisions 
of the Act have been changed through the years so that common carriers 
required to file tariffs with the Commission must give at least 30 days’ 
notice of any change, either of an increase or a decrease, unless the 
Commission permits publication on shorter notice.*® This period is 
deemed to give sufficient notice to all interested parties. It gives them 
also the opportunity to protest any unlawfulness, and the Commission 
may suspend any change before it becomes effective. As a further brake 
on unwarranted rapid fluctuations in rates, the Commission’s tariff 
rules require rates to remain in effect for 30 days. 


Coordination of Service 


The movement of highway trailers on flat cars (T. O. F. C. or 
piggyback service) is still relatively new in terms of national scope and 
volume of traffic. It, however, is not a new concept. A summary of 
its history in the United States will be found in Movement of Highway 
Trailers by Rail, 293 I. C. C. 93, 94-96 (1954). As long ago as 1885, 
the Long Island Railroad in its ‘‘Farmer’s Trains’’ carried loaded 
produce wagons on its flat cars between Long Island points and the 
East River with the teams riding along in box cars. Modern trailer- 
on-flat-car operations were begun in the mid-1920’s. 

Railroad opinion on the subject of ‘‘piggyback’’ service for motor 
carriers is sharply divided. Some feel that motor carriers will use the 
service only when it is to their advantage and that, therefore, the rail 
lines will strengthen the motor carriers’ competitive position by making 
T. O. F. C. service available to them. Other rail lines are of the opinion 
that as long as the rates are more than compensatory such traffic im- 
proves their net and is therefore desirable. Motor common carriers are 
also divided on the desirability of using T. O. F. C. service. These 
views account for the different types of service offered. 


56 Applications to permit publication on shorter than 30 days’ notice may be 
granted upon a showing of some emergency with which the carrier or shipping public 
is confronted such as the opening of new routes where a transfer facility has been 
destroyed by fire, to establish storage-in-transit provisions to prevent congestion 
at point of production, to prevent a plant shutdown, or to meet the departure or 
arrival date of a ship. 
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There are several types of so-called ‘‘piggyback’’ services. The 
first is a transportation service provided exclusively by the railroads 
under rail class and commodity rates published by the railroad conduct- 
ing the operation. Under this service the railroad furnishes the trailer 
but some railroads provide in their tariffs that the shipper may if he 
wishes provide his own trailer. If this is done the railroad either makes 
one of its own trailers available to the shipper or pays him an allowance 
for the use of his trailer. 

A second type of ‘‘piggyback”’ service is usually called substituted 
or joint service under joint motor-rail tariffs. These tariffs usually 
provide that the motor carrier may substitute rail for motor service 
over any part of the line haul unless the shipper specifically requests 
an all-motor movement. 

A third type of ‘‘piggyback’’ service is available only to private 
carriers. This service is performed under rail tariffs which establish 
a flat rate dependent upon the size or weight of the trailer to be carried 
without respect to the nature of the cargo. The Commission in 
Movement of Highway Trailers by Rail, supra, held that motor common 
carriers could not use this last type of ‘‘piggyback’’ service since to do 
so would place them in the inconsistent position of acting both as a 
shipper and carrier in the same movement. 

In many cases in the United States rail flat cars have been con- 
verted by structural alterations for operation in ‘‘piggyback’’ traffic, 
_ are now being progressively replaced by specially constructed 

at cars. 

Statistics concerning rail-highway operations have not been ac- 
cumulated sufficiently to reflect a definite trend. There are, however, 
indications that these operations are expanding at a moderate rate. 
Eighteen railroads participate in tariffs under which trailers of motor 
common carriers can be handled. All told, there are eighty-eight rail- 
roads participating in tariffs which provide for trailer-on-flat-car serv- 
ices, but, as pointed out above, most of these are unavailable for use 
by motor common carriers. During the year ending June 28, 1958, 
40 Class I railroads handled approximately 250,000 flat cars loaded 
with trailers. 

Another phase of the coordination of transportation facilities is 
the so-called ‘‘fishyback’’ operations. There are only a few boat lines, 
however, which transport trailers between ports served by them. There 
is some similarity of operations between some of the lines but generally 
their operations differ. A description of one of the operations is be- 
lieved to be sufficient for our purpose here. The trailers are all owned 
by the steamship line and are of such nature that the van lines may be 
lifted from the trailer chassis and stowed on the vessel. The chassis 
or tractors are not transported on the vessel between ports. The steam- 
ship company does all the loading and unloading by means of specially 
constructed cranes built into each vessel. The trailer vans are fastened 
to the deck of the vessel by interlocking lugs and locks. 

The company publishes through class and commodity rates between 
numerous inland points and between ports which are participated in 
by a large number of motor carriers. Generally speaking, the short-haul 
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motor carriers are in favor of the operations of this type as they have 
an opportunity to participate in the through traffic. However, many 
interterritorial carriers are opposed thereto. The Commission has under 
investigation a large number of these proposed joint water-motor carrier 
rates. 

Railroad use of water transport facilities has been confined, both 
by statutory prohibitions and economic conditions, essentially to opera- 
tions in ports or relatively short ferrying of railroad cars. In connec- 
tion with coordination of water-rail operations, it should be noted that 
there have been in use for many years vessels designed to transport 
freight brought to or moved from ports by railroads without trans- 
ferring the freight from the car. 


Subsidization 


Faced in the 1800’s with an urgent need for the construction of 
railroads to open virgin land to settlers, especially in the West, the 
Federal and State Governments made extensive grants of land to 
privately owned carriers. These grants were equal, in the aggregate, 
to approximately 914 percent of the area of continental United States 
(not including Alaska).5* The primary purpose of these grants was 
abundantly fulfilled by prompt construction of railroads through unin- 
habited areas. 

Among other considerations, the railroads receiving the grants 
agreed to transport mail, as well as Government troops and property, 
at reduced rates. This was not a serious burden on these railroads in 
the early years when our armed forces were small, but beginning with 
World War I Government activities became increasingly significant, not 
only to the land-grant railroads, but to other competing railroads, which 
reduced their rates to a similar level in order to participate in Govern- 
ment traffic.*® For many years these tariffs involved rates that were 
about 50 percent of commercial charges for transporting troops and 
Government property, and 80 percent for mail.5® Over the years, the 
land-grant railroads had, in the opinion of authorities on the subject, 
more than returned to the Government the value of land grants in the 
form of rate concessions. The special rates were repealed by Congress 
in 1940, insofar as they applied to nonmilitary traffic, and those 
applying to military traffic were repealed in 1945.* 

Other public aid was given to railroads in the early construction 
period, such as donations of cash, Government bonds, land for rights- 
of-way, tax relief, rights to use public streets, etc., but this aid was 
relatively small as compared to the above-mentioned land grants.® 


57 Foreword to Public Aids to pwenpyination, by Joseph B. Eastman, Federal 
Coordinator of Transportation, 1940, p 
Vel r re ae to Transportation, Federal Coordinator of Transportation, 1940, 

0 p. 4 

59 Board of Investigation and Research, Report on Public Aids to Domestic 
Transportation, 1944, p. 135. 

© Board of Investigation and Research, Report on Public Aids to Domestic 
Transportation, 1944, p. 35. 

= Tid, pp. a 57 and 134. Also, I. C. C. 59th Annual Report to Congress, p. 51. 
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Following the most active period of construction, which ended in 
the 1880’s, the railroads received virtually no public aid for many years. 
During the economic depression of the 1930’s, some railroads received 
Government loans through the Reconstruction Finance Corporation and 
the Public Works Administration. These loans were well-secured by 
collateral. Only the small losses resulting from these loans could be 
considered as public aid. By reason of the current financial plight of 
some railroads, particularly in the East, the Congress enacted new 
legislation * setting up a temporary program which is to terminate in 
1961 for the guarantee of loans by the Government, with the approval 
of the Commission, generally for additions and betterments or other 
capital expenditures or for maintenance of property. 

American railroads generally have been operating passenger service 
(particularly commuter services to large cities) at increasing deficits. 
It has been estimated that the total of this deficit for 1957 was $723.7 
million on a fully apportioned basis.“* Freight shippers have protested 
the payment of an involuntary subsidy in the form of higher freight 
rates required to offset losses due to passenger service. On March 19, 
1956, the Commission instituted on its own motion an investigation into 
and concerning the deficit from passenger-train and allied services. 
Hearings were held and a proposed report was issued by the hearing 
examiner. 

In regard to commuter service, the situation is more immediate and 
critical. The Long Island Rail Road (the nation’s largest mainly com- 
muter operation) will serve as an example. After being denied fare 
increases since 1918, burdened with mounting taxes and nonproductive 
capital outlays, as well as two costly wrecks in 1950, the service de- 
teriorated to the point where the railroad was bankrupt and operation 
by the State was seriously considered. In 1954, after great efforts, a 
plan was adopted that saved the railroad for private operation and 
provided funds for its rehabilitation. This plan involved a nine-year 
exemption from certain State and local taxes, a form of public aid not 
granted to other railroads. It was given also the privilege of changing 
fares promptly, when needed, during a twelve-year period of rede- 
velopment.® 

It is clear that the answer to the passenger problem cannot be met 
merely by increasing passenger fares, though the Commission has fre- 
quently authorized the carriers in their managerial discretion to do so. 
If passenger service cannot be made to pay its own way because of the 
lack of sufficient patronage at reasonable fares, abandonment seems 
called for. The Commission’s jurisdiction to authorize abandonment 
is confined to complete abandonment of a line of track, partial discon- 
tinuance or curtailment of service being subject to the jurisdiction of 
the interested States. By reason of delays or of complete refusal by 
State regulatory bodies to authorize the discontinuance of services which 
are inadequately patronized, it has been proposed that the Commission 





68 Part V of the Interstate Commerce Act. Transportation Act of 1958, sec. 2 
(P. L. w-44 > August 12, 1958. 
64 J. ransport Statistics in the United States, 1957, table 164, p. 144. 
65 |. é E Finance Docket No. 16483. 
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be given authority to override the States in these matters, when such 
service constitutes an unjust and undue burden upon interstate opera- 
tion of the carrier or upon interstate commerce. In fact, a new section 
13a enacted recently empowered the Commission to act in such 
situations. 

There have been long arguments concerning alleged disadvantages 
to rail lines as a result of according competing forms of transportation 
some facility, privilege or favor not accorded the rails. It may be 
through outright subsidy, through making available to competitors 
without charge or adequate charge facilities provided at governmental 
expense, or through other advantages accorded to the rails’ competitors 
and not to them. 

Of the various modes of transportation, only the pipe lines have 
never received Federal or State subsidies. The air lines and the water 
carriers are presently receiving public aid but the degree to which they 
are being subsidized is uncertain. The motor carriers claim that they 
are paying their own way but this is disputed by their competitors. 
The true answer has not been convincingly established. 

The Commission has subscribed to the principle that the several 
forms of transportation should be treated equitably and that no one 
form should be preferred. That there are some public expenditures 
which operate to the rail lines’ disadvantage seems clear. With respect 
to the extent other carriers benefit thereby, however, the information 
has not been fully developed. A study regarding this matter is con- 
templated as part of a survey to be conducted by the Senate Committee 
on Interstate and Foreign Commerce. 


Conclusion 


Under our democratic form of government of free and equal oppor- 
tunity and under our economic system of private enterprise, where 
initiative and the drive to excel and prosper are encouraged and re- 
warded, competition has always been considered a healthy spur for im- 
provement and advancement of both the individual and the society in 
which he lives. This has been generally true with respect to the role 
of competition in the development of the transportation system in the 
United States. However, our transportation history teaches us that 
while competitive forces generally are effective in reducing prices and 
improving standards of service, these very same competitive forces in 
the transportation field, if unchecked, will result in eliminating compe- 
tition and in disrupting reasonable and fair rate relations as between 
competing shippers, geographical areas, and territories. This history 
also shows clearly that unregulated or inadequately regulated competi- 
tion may be quite as much of a public evil as unregulated monopoly. 
Full understanding of this fact on the part of Congress is demonstrated 
by the evolution of the Interstate Commerce Act. 

The limited and flexible statutory restraints in the Interstate Com- 
merce Act on the managers of public carriers, particularly in the matter 
of ratemaking, generally have constituted a formidable shield against, 


66 Transportation Act of 1958, section 5, P. L. 85-625. 
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and a remedy for the correction of any unlawful situations resulting 
from the application of other more objectionable kinds of restraints. 
I here refer to the kind of economic restraints or trade barriers, as they 
have been called by the Supreme Court, that, in the absence of reason- 
able controls, could be imposed upon shippers, particular carriers, geo- 
graphical regions, territories, etc., in the form of unfair and inequitable 
freight rates. 

The possible effect of rates and rate relationships on the public 
welfare cannot be overemphasized, for they are often the key to either 
economic advancement and growth or to economic retardment and wither- 
ing of communities, areas, and industries. The stake of the nation in 
the free flow of commerce and, therefore, in matters affecting transpor- 
tation is very real and far-reaching. It is this paramount public in- 
terest which distinguishes the transportation industry from other com- 
mercial enterprises. 

The present limited statutory restraints contained in the Act have 
served and are serving a good purpose. As indicated, the many com- 
plexities involved in solving transportation situations demonstrate al- 
most conclusively that it would have been wholly impracticable to devise 
any fixed and rigid formula for determining the issues presented, for 
example, whether or not particular freight rates are lawful. Because 
of the very nature of the problems, our Congressional policy has been, 
as it now is, stated in language broad enough to comprehend the full 
scope, as well as the many variations, of the problems involved in de- 
veloping, coordinating, and preserving a sound national transportation 
system adequate to meet the practical needs of the nation’s commerce 
and otherwise conform to the national welfare. For exactly the same 
reasons, the policy or principles applied by the Commission, particularly 
in ratemaking, in competitive situations, must be flexible enough to 
meet the practical needs of individual situations, from both carrier and 
shipper standpoints, so far as such needs do not materially interfere 
with or obstruct accomplishment of the Congressional general transpor- 
tation policy. The questions presented are frequently of considerable 
difficulty and importance and, in the opinion of our legislators, require 
the services of an impartial and authoritative umpire or referee. This 
requirement has been satisfied in the United States by the establishment 
of Commissions, which through their collective judgment render deci- 
sions and act as a shield against possible vicious economic results. 








A Proposal for A Federal Railroad Mortgage 
Recording Statute 


By DeForest Brttyovu * 


Until the last Session of Congress, carriers certificated or author- 
ized under the Interstate Commerce Act were seriously handicapped in 
attempts to adequately secure creditors lending money to them on the 
security of their motor vehicles. One such carrier, Railway Express 
Agency, Inc., found that in the course of financing the purchase in 1955 
of some 3,000 vehicles for use in 31 states and the District of Columbia 
it was necessary to consider the laws of all those jurisdictions and to 
comply with all of those laws to the extent applicable (including periodic 
refiling) and making new filings when vehicles were transferred from 
one jurisdiction to another to respond to seasonal traffic fluctuations.? 

In the last Session, Congress provided some measure of relief for 
such certificated or authorized carriers desiring to create security inter- 
ests in their motor vehicles by adding Section 213 to the Interstate Com- 
merce Act? to provide, in substance, that if a security interest in the 
motor vehicles of such a carrier has been perfected on the certificate of 
title of the vehicle, or in the ‘‘home state’’ of the carrier, the security in- 
terest shall be enforceable in all other states without further perfection 
against general creditors of, subsequent lien creditors of, and subsequent 
purchasers from, the carrier. As a result of Section 213, certificated 
motor carriers will find that the creation of a perfected security interest 
in their motor vehicles, their major asset, has been greatly simplified. 

This action on behalf of certificated motor carriers prompts this 
proposal that consideration be given to Congressional action to simplify 
the procedure for perfecting railroad mortgages. In view of various 
railroad mergers and consolidations now being considered, many of 
which would entail the creation of new mortgages or the substantial 
amendment or supplementing of existing mortgages, simplification of the 
procedure for perfecting railroad mortgages could be of considerable 
benefit in the near future. 

The corporate mortgage as it exists in American financing practice 
is peculiar to this country and was developed here. It is not commonly 
found in England or elsewhere in Europe, although it is used to some 
extent in Canada. The railroad mortgage and the remedies thereunder 
were not the result of legislative action but were adapted by lawyers 
from the mortgage an individual placed on his land to secure the pay- 


* Member of the New York Bar. A.B., Columbia, 1942; LL.B., 1946; LL.M., 
Harvard, 1949. s 

1See the testimony of the General pueney of Railway Express Agency, Inc., 
Hearings before a Subcommittee of the Senate Committee on Interstate and Foreign 
Commerce on S. 375, etc., p. 43, 85th Congress, Ist Session, June 25, 1957. 

2P. L. 728, 85th Cong., approved August 23, 1958, to take effect January I, 
1959. The background of this legislation is set forth in Note, “Federal Protection 
of Security Interests in Carrier's Mobile Equipment” 71 Harvard L. Rev. 1516, 
1525-31 (1958); Note, “Mobile rye Financing: Federal Perfection of Carrier 
Liens,” 67 Yale L. J. 1024, 1043-1072 (1958). 
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ment of a loan, and the remedies provided in the railroad mortgage are 
substantially those available at common law to a mortgagee under a typi- 
cal mortgage and related bond. 

When a major railroad in the United States issues its mortgage 
bonds (whether the bonds are issued to raise funds or are issued in a 
merger or consolidation), a great amount of time is spent, and expense 
incurred, in complying with purely formal requirements of many state 
laws—requirements that originally developed in connection with small 
land holdings, usually agrarian, in a single recording district. In most 
states, effective perfection of a railroad mortgage can be accomplished 
only by compliance with the laws of each state involved, such as laws re- 
lating to formalities of the document, the manner of execution and 
acknowledgment, and recording procedures. In the case of one railroad, 
for example, having 7,500 miles of track operating in 14 states and 
through more than 230 recording districts, a new mortgage on its prop- 
erty or a supplement to an existing mortgage would entail the expendi- 
ture of a great deal of time and money by counsel and others on purely 
formal matters. 

For more than half a century railroads in Canada have been 
spared this burdensome chore by a statute (enacted in 1907 and now 
Section 140 of the Canadian Railway Act) which enables such mortgages 
to be recorded with the Secretary of State of Canada and dispenses with 
local recording. That statute provides: 


Where... by any Act of the Parliament of Canada heretofore 
or hereafter passed, provision was or is made for the deposit in the 
office of the Secretary of State of Canada of any mortgage or mort- 
gage deed given to secure the payment of bonds or other securities 
issued by the Company and the provisions with regard to such 
deposit have been duly complied with, it is hereby declared and 
enacted that it was and is unnecessary for any purpose that such 
mortgage, or any assignment thereof, or any other instrument in any 
way affecting it, should have been or should be otherwise deposited, 
registered or filed under the provisions of any law respecting the 
deposit, registration or filing of instruments affecting real or per- 
sonal property, but if such Act expressly required or requires some 
additional or other deposit, registration or filing, nothing herein 
contained shall be taken or held to dispense therewith or to waive 
any non-compliance with such requirement. 


Some relief has been made available to the railroads in some states 
of our country. An incomplete examination of the statutes of the several 
states discloses that in at least 6 states (Connecticut, Montana, North 
Dakota, Oklahoma, South Dakota and Wisconsin),® railroad mortgages 
may be filed with the Secretary of State and such recording has the same 
effect as if recorded in all local recording districts in those states in 


8 Connecticut Gen. Stat. (1949) § 5628; Rev. Code ome y (1947) 72-224; 
North Dakota Code of 1943 $ 49-0914; 66 Oklahoma Stat. Ann. § 15 as est 1941); 
South Dakota Code of 1939 § 52.0904; Wisconsin Stat. (1955). Hy 190.11 
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which the mortgaged property is located. In commenting on the Con- 
necticut statute, the Supreme Court of Connecticut wrote: ‘‘ Perhaps the 
legislature did not intend that the security of investors in railway bonds 
should depend wholly or partly on the accuracy or completeness of a 
number of different town records.’’ ¢ 

There are other instances where legislative bodies have over the last 
century recognized that it is incongruous to expect property owners, 
whose property is in many counties in many states, to comply with the 
recording rules that evolved in connection with owners having holdings 
that rarely extended beyond one county. 


1. On several occasions state legislatures have provided in 
statutes authorizing railroads to create and issue bonds that such 
bonds shall be secured by a mortgage on all of the properties of the 
railroad in the state. Such a statute is only a way to create a 
mortgage lien without recording. 

2. In 1862, Congress, in authorizing the construction of the 
Union Pacific Railroad, followed the pattern of such state statutes 
by authorizing the Secretary of the Treasury to deliver bonds of 
the United States to the railroad (at various amounts per mile of 
track completed) provided that such bonds ‘‘shall ipso facto con- 
stitute a first mortgage on the whole line of railroad and telegraph, 
together with the rolling stock, fixtures and property of every kind 
and description ...’’ 12 Stat. at Large 493 (1862). 

3. The Pennsylvania legislature, in authorizing in 1867 and 
again in 1873, the issuance of mortgage bonds by the Pennsylvania 
Railroad, provided that the mortgage might be recorded in a single 
recording office in the following words: ‘‘. . . any mortgage, or mort- 
gages, executed and delivered, as authorized by this act, shall be 
recorded in the office of the recorder of deeds, for the city and 
county of Philadelphia; and shall, thereupon, without further rec- 
ord, be a lien on the property mortgaged, wherever situated, as fully 
and effectually as if it had been recorded in each of the several 
counties, in which the mortgaged premises, or any part thereof, are, 
or may be, situated.’’ Pa. P. L. 1867, p. 528; Pa. P. L. 1873, p. 129. 

4. Section 503 of the Civil Aeronautics Act (49 U. 8. C. § 523) 
provides for recordation with the CAA of any mortgage, conditional 
sale agreement or other instrument executed for security purposes 
which affects title to such chattels as aircraft engines, propellers or 
spare parts maintained by a certificated air carrier at specified ware- 
houses. That statute, which applies regardless of whether the chat- 
tels have been, or will be, installed in an aircraft, demonstrates the 
willingness of Congress to intervene on behalf of those engaged in 
interstate transportation in order to spare them from burdensome 
aspects of state law. The application of this statute to aircraft 
engaged solely in intrastate flights has been upheld over the conten- 


4 Washington Trust Co. v. Norwich & Westerly Traction Co., 92 Atl. 880, 882 
(Sup. Ct. Conn. 1915). 





JANUARY, 1959 427 





tion that Congress lacks power to supersede state recording acts 
with respect to purely intrastate aircraft.5 

5. The amendment of Part II of the Interstate Commerce Act 
referred to in the opening paragraphs of this article is the culmina- 
tion of attempts made by certificated motor carriers since 1953 to 
spare them the expense, time and uncertainty experienced in com- 
plying with many and diverse state statutes. 


In 1952, Congress enacted Section 20c of the Interstate Commerce 
Act which authorized copies of security documents pertaining to rail- 
road equipment financing to be filed with the ICC and provided that 
such documents when so deposited were to be valid and enforceable 
against all persons, thereby making it unnecessary to deposit, file, regis- 
ter or record them under the provisions of state laws. The success of 
that statute, which was patterned on a statute Canada has had 
since 1907, confirms the desirability of the enactment in this country of a 
statute similar to Section 140 of the Canadian Railway Act quoted above. 
Such a statute (a proposed statute is attached as Appendix A) would be 
of benefit not only to the railroads that may expect to create refunding 
mortgages in the future. It would also be helpful to those railroads that 
do go through with the merger or consolidation plans that are now in the 
discussion stage, for a merger or consolidation of any sizable railroad 
property would almost necessarily entail the creation of a new mortgage 
or supplementing an existing one. Even those railroads for which there 
is no likely prospect of the creation of a new mortgage must, from time 
to time, supplement existing mortgages, and a properly drawn Federal 
recording statute would spare them the burden of local recording. 

The Federal statute that is suggested would authorize the filing 
with the ICC of mortgages, indentures and supplements thereto created 
by railroads to secure debt obligations which would, upon filing, be valid 
and enforceable against all persons without being otherwise recorded or 
registered under any state law. 

A striking parallel to this proposal is a statute enacted by Congress 
in 1850 (9 Stat. 440, ¢. 27) providing that no mortgage or con- 
veyance of any vessel of the United States shall be valid against any 
person other than the mortgagor, his heirs and devisees, and persons 
having actual notice, unless such mortgage or conveyance is recorded in 
the office of the Collector at the home port of the vessel. 

In 1868, the United States Supreme Court unanimously held that 
Congress could constitutionally enact such a statute which accorded to a 
Federally recorded chattel mortgage priority over mortgages recorded 


5In re Veterans Air Express Co., 76 F. Supp. 684 (D. C. N. J. 1948); Blalock 
v. Brown, 78 Ga. App. 537, 51 S. E. 2d 610 (1949); contra, Aviation Credit Corp. 
v, Gardner, 174 Misc. 798, 22 N. Y. S. 2d 37 (1940). See also Rosenhan v. United 
States, 131 F. 2d 932, 935 (10th Cir. 1942), wherein the court stated: “It cannot be 
doubted that if the Federal Act is devoted to the promotion of safety and efficiency 
in interstate commerce, whether it be of the stagecoach, sailboat, steamship, railroad 
train, motor truck, or airplane, if the Act bears some reasonable and rational rela- 
tionship to the subject over which it has assumed to act, the power is supreme 
and may not be denied, although it may include within its scope activities which 
are intrastate in character.” 
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under state statutes (White’s Bank v. Smith, 7 Wall. 646 (1868) ). That 
ease is of particular significance because until the enactment of the 
Federal Ship Mortgage Act of 1920 a ship mortgage was devoid of any 
status under our Federal maritime law. Until 1920, ship mortgages were 
deemed to be mere chattel mortgages, non-maritime in nature, and sub- 
ject to state law. Since until 1920 substantive rights of private parties 
in vessels of the United States, and security interests therein, were 
necessarily based on state law, White’s Bank v. Smith means that even 
in cases where property rights are based solely on state law, Congress 
has power to enact a statute providing for Federal recording of interests 
in property having Federal character. Counsel who was unsuccessful in 
the White’s Bank recognized that was the import of that case. One point 
in his argument was that: 


If Congress have power to enact this registry law for the protection 
of creditors, purchasers, &c., simply because a ship is a vehicle of 
commerce, they have also the power to enact a similar law in rela- 
tion to all locomotives, cars, wagons, sleighs, and other vehicles used 
in the carrying on of commerce between the States or with foreign 
nations; and in fact to regulate the transfer of title to all property 
which is the subject of commerce. (7 Wall. at 650) 


That statute of 1850 applied to ‘‘vessels of the United States,’’ a 
category created by various statutes of Congress. The Federal status of 
interstate railroads was recognized as early as 1866 by Congress when, 
at the request of the railroads, it enacted a statute authorizing every 
railroad company in the United States to connect with other railroads 
so as to form continuous lines for the transportation of passengers and 
freight to the ultimate place of destination.* That statute, designed to 
facilitate railroad passenger and freight service among the several states, 
was passed to overcome the effect of action taken by Ohio and Pennsyl- 
vania in prohibiting the entry of ‘‘foreign’’ railroads into those states 
and to overcome the effect of a New Jersey statute which granted a rail- 
road transportation monopoly to a New Jersey railroad.?7 That statute 
of 1866 brought about through railroad freight and passenger service, 
through rates and through billings—the first such service in this country 
except for the through service that was necessitated by the movement of 
troops and supplies in the then recent War between the States. 

That Federal status was recognized by the Supreme Court more 
than 75 years ago, when it first indicated that Congress could grant 
interstate railroads franchises in addition to those granted by their 
states of incorporation. That Federal status was again referred to by 
the Supreme Court in one case when it stated : ® 


6 14 Stat. at L. 66 (1866); 45 U. S. C. § 84 (1953). 
7Haney, A Congressional History of Railways 214-230 (1910); McPherson, 





cotue Freight Rates in Relation to the Industry and Commerce of the United 
tates 

8 Sinkin Fund Cases, 99 U. S. 700, 727-8 (1878); Pacific fetreed Removal 
Cases, 115 1, 15 (1885); California v. Central Paci eR. wu Ss. 1% 
42-45 (ee); AF Pacific R. R. v. “i. 162 U. S. 91, 123 (1896); Southern 
Pacific R. R. v. United States, 183 U. S. 519, 526-7 1902). 

9 Texas v. United States, 292 U. S. 522, 530, 535 (1934). 
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[The Transportation Act of 1920] . . . introduced into the federal 
legislation a new railroad policy, seeking to insure an adequate 
transportation service. To attain that end, new rights, new obliga- 
tions, new machinery, were created. ... It is a primary aim of that 
policy to secure the avoidance of waste. That avoidance, as well 
as ho maintenance of service, is viewed as a direct concern of the 
public. 

. . . [Appellant] urges that in the course of the passage of 
Transportation Act, 1920, a provision for federal incorporation of 
railroads was struck out. But while railroad corporations were left 
under state charters, they were still instrumentalities of interstate 
commerce, and, as such, were subjected to the paramount federal 
obligation to render the efficient and economical service required in 
the maintenance of an adequate system of interstate transportation. 
(Emphasis added.) 


More recently, in a case where the Court held that the ICC could 
free a railroad corporation incorporated in Virginia from complying 
with those provisions of the South Carolina Constitution and statutes 
requiring incorporation in South Carolina, the Court wrote :!° 


Congress has long made the maintenance and development of 
an economical and efficient railroad system a matter of primary 
, national concern. Its legislation must be read with this purpose in 

mind. ... since [1934] .. . Congress has given additional proof 
of its purpose to grant adequate power to the Commission to over- 
ride state laws which may interfere with efficient and economical 
railroad operation. ... Although the [language of Section 5(11) 
of the Interstate Commerce Act] .. . bars creation of a federal 
corporation, it clearly authorizes a railroad corporation to exercise 
the powers therein granted over and above those bestowed upon it 
by the state of its creation. These federally conferred powers can be 
exercised in the same manner as though they had been granted to a 
federally created corporation. ... Here, just as a federally created 
railroad corporation could for federal purposes operate in South 
Carolina, so can this Virginia corporation exercise its federally 
granted power to operate in that state. (Emphasis added.) 


From these decisions it is clear that interstate carriers have a unique 
status in our law, in that they may be accorded by Federal law rights 
that are in addition to (and, on occasion, in conflict with) rights given 
under state law. In addition to all of those instances, in Section 77 of 
the Bankruptcy Act Congress has stayed the exercise of rights given to 
security holders under state law—such as the right to carry out fore- 
closure proceedings under a corporate indenture or the right to sell 
collateral pledged to secure loans. At an earlier date, the Federal Courts 
in equity receiverships traditionally granted priority over railroad and 
public utility mortgagees to so-called ‘‘six-month”’’ claimants and to re- 
ceivership expenses. 


10 Seaboard Air Line R. R. v. Daniel, 333 U. S. 118, 124-127 (1948). 
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Another instance of the exercise of the Federal power to alter state- 
created rights in connection with the financial difficulties of interstate 
railroads is Section 20b of the Interstate Commerce Act, enacted in 
1948.12 Reduced to simple terms, Section 20b enables an interstate rail- 
road to alter or modify the provisions of a security (other than an equip- 
ment trust obligation), and to alter or modify the provisions of mort- 
gages, indentures or charters pursuant to which such a security was 
issued. The statute spells out its far-sweeping effect—for in carrying out 
a plan under the statute a carrier is ‘‘relieved from the operation of all 
restraints, limitations, and prohibitions of law, federal, state or munici- 
pal, in so far as may be necessary to enable [it] to make and carry into 
effect the alteration or modification so approved and authorized... . 
Any power granted by this section to any carrier shall be deemed to be in 
addition to and in modification of its powers under its corporate charter 
or under the laws of any state.’’ Sec. 20b(5). 

These instances of the use of Federal law to add to the rights given 
to railroads by the states, or to alter the relationships of interstate rail- 
roads with the states, furnish the basis for suggesting the appropriate- 
ness of the proposed legislation which would be in furtherance of the 
policy of the Transportation Act of 1920 ‘‘. . . to insure an adequate 
transportation service . . . to secure the avoidance of waste... .’"!2_ Only 
a Federal recording statute can save the railroads from the present 
burden that is imposed on them by those states that have not chosen to 
enact statutes authorizing them to record their mortgages with the 
Secretary of State. 

Chicago and New York counsel who ordinarily act for underwriters 
and institutional investors have considered this proposal and are satis- 
fied that there is no valid constitutional objection to a statute such as 
that proposed and that with a properly drawn statute they could give 
their clients unqualified opinions that recording with the Interstate 
Commerce Commission was adequate to protect the mortgage lien and 
that recordation under state law was not necessary. 

Some objection to a Federal recording statute might be voiced on the 
ground that it makes evidence of a lien on railroad property unavailable 
to title searchers. Those who invest in railroad bonds do not search a 
title, but rely on legal opinions, so that possible objection is of no 
significance to them. The recordation of the lien would be of significance 
only to a title searcher in the event of a proposed sale of a tract of land 
by the railroad. The lien would probably be disclosed by the selling 
railroad even without inquiry, for as a matter of routine, railroads, like 
all large corporate land owners with mortgage debt, secure the release 
of real estate from mortgage liens for the purpose of sale. The records 
and the financial policies of railroads are such that information as to the 
existence of security liens on their properties can be obtained without 
recourse to inadequate records in dusty local recording offices. 


1162 Stat. 163 (1948), 49 U. S. C., Sec. 20b (1953). See Billyou, “Railroad 
Reorganisation under Section 20b of the Interstate Commerce Act,” 39 Va. L. Rev. 
( ; 


12 Texas v. U. S., 292 U. S. 522, 530 (1934). 
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To insist that a lien on railroad property should be disclosed in the 
records of each local recording district is to insist on a degree of com- 
pleteness that has never been attained in this country. As indicated 
(page 425), in at least six states railroad mortgages are recorded with 
the Secretary of State, and in the State of Pennsylvania, one mortgage of 
The Pennsylvania Railroad is recorded only with the recorder of deeds in 
Philadelphia; and mortgages so recorded have the same priority of lien 
as if recorded in each recording district in the state.* In addition to 
those state statutes that demonstrate that local land records are not, and 
never have been, the sole registry of liens on land, is the fact that many 
titles, and particularly railroad titles, can be established only by recourse 
to records of the General Land Office, state and Federal statutes, 
corporate records in the office of a Corporation Commission or Secretary 
of State, or state and Federal judicial proceedings. Of even greater 
present significance are those provisions of Federal law of universal 
application that permit the creation, without filing in state recording 
offices, of liens in favor of the United States to secure sums payable 
under the Federal Estate Tax and Gift Tax Law," or to secure payment 
of sums due the United States arising out of violation of the Federal 
Liquor Acts.15 


Appendix A 
Proposed Section 20d of the Interstate Commerce Act 


Section 20d. Recording of railroad mortgages, etc. Any instru- 
ment which, according to its terms, creates or affects a lien (as that 
term is hereinafter defined), hereafter executed and delivered by a car- 
rier, as defined in Section 20a(1) of this part, alone or together with 
any other party to such instrument, and acknowledged or verified in 
accordance with such requirements as the Commission may prescribe, 
and the execution and delivery of which has been duly authorized by 
appropriate corporate action pursuant to applicable law, shall be recorded 
in a recording system which shall be established for such purpose by 
the Commission; and any such instrument, so acknowledged or verified, 
authorized and recorded, shall from and after the time so recorded, be 
valid and binding in accordance with its terms in respect of all prop- 
erty, real or personal, and interests therein described or referred to as 
subject thereto (including, to the extent therein so provided, property 
and interests in property acquired after the execution and delivery 
thereof), and shall constitute notice to and shall be valid against any 


13 In ae gooey that principle has also been extended to state tax liens filed 


in the office of the State Auditor General at the State Capitol. Commonwealth 
v. Central Realty Co., 12 A. 2d 312 (Pa. 1940). 

wT. &.. i. ¢ 6324(a) and (b). “The fact of death puts all persons on notice 
that they thereafter deal with assets of the decedent in subordination to the 
[United States] governmental tax lien, for a decade.” 3 Powell, Real Property, 
par. 498 (1952). Until 1913, Federal law accorded a lien to the Federal government, 
without recourse to the state recording laws, upon all real and personal ea 
of a delinquent taxpayer, even as against an innocent purchaser for value. U. cf 
v. Snyder, 149 U. S. 210 (1893). 

15 Patton, Land Titles $§ 361 (1938). 
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person who shall subsequently acquire from such carrier or its successors 
or assigns, in any manner whatsoever, an interest in the property men- 
tioned or described in or affected by such instrument or other document, 
including, without limitation, any purchaser from, or mortgagee, 
pledgee, creditor, receiver, or trustee in bankruptcy of, the carrier or 
its successors or assigns; and any such instrument need not be other- 
wise filed, deposited, registered or recorded under the provisions of any 
other law of the United States of America or of any State or political 
subdivision thereof, territory, district or possession thereof, respecting 
the filing, depositing, registration or recordation of such instruments, 
but shall be as valid and enforceable in any such State or political sub- 
division thereof, territory, district or possession thereof as if duly filed, 
deposited, registered or recorded in accordance with any such other 
law of such State or political subdivision thereof, territory, district or 
possession thereof. 

The Commission shall establish and maintain a system for the re- 
cording of instruments which shall be submitted for recording pursuant 
to the provisions of this section, and shall cause to be marked, or 
stamped upon such instrument a consecutive number, as well as the 
date and hour of such recording, and shall maintain an index of all 
such instruments, including any assignment, amendment, release, partial 
release, discharge or satisfaction thereof, and shall list in such index 
the names and addresses of the principal debtors, trustees, guarantors 
and other parties thereto, as well as such other facts as the Commission, 
in its discretion, may consider will facilitate the determination of the 
rights of the parties to such transactions. All records and indices 
maintained by the Commission pursuant to this section shall be open to 
public inspection at reasonable hours. In all suits or proceedings in 
any court, at law or in equity, a copy of each such instrument or docu- 
ment recorded in accordance with the requirements of this section, cer- 
tified by the Secretary of the Commission to have been so recorded, 
shall be received as evidence thereof. 

As used in this section, the term ‘‘any instrument which, according 
to its terms, creates or affects a lien’’ shall mean any instrument 
(whether an original indenture, mortgage, deed of trust or other in- 
strument, or a supplement or amendment thereto, including any assign- 
ment of rights or interests under any such instrument or any supple- 
ment or amendment to any such instrument or assignment, or any 
release, partial release, discharge or satisfaction of any such instrument) 
which shall, according to its terms, create or affect a lien, charge or 
encumbrance on, or interest in, any real, personal or intangible property 
to secure indebtedness. 








Should the Clearly Judicial Functions of the 
Administrative Agencies Be Divorced from 
Them and Lodged with the Federal Courts?* 


By THe Honoraste Rosert W. GINNANE 
General Counsel, Interstate Commerce Commission 


I hope it will be useful to discuss at the outset the terms used in 
the topic for this panel discussion. Before doing so, I should like to 
call attention to the American Bar Association’s 1958 Ross Prize Essay, 
published in the October issue of the American Bar Association Journal. 
It is written by Mr. Roy L. Cole of the Texas Bar, and it is entitled 
‘Administrative Agencies and Judicial Powers.’’ It is a thoughtful 
analysis on the subject of this panel discussion. 

I assume that the phrase ‘‘judicial functions of the administrative 
agencies’’ refers to the administrative decision of controversies directly 
affecting private persons. I assume that it relates to the determination 
of the present rights or liabilities of individual persons, and not to the 
prescription of rules of conduct for the future. 

Also, it is implicit in the question before our panel that the words 
“‘judicial functions’’ include only functions which Federal Courts may 
perform under the Constitutional doctrine of separation of powers. 
Thus, I assume that while a Federal Court may determine a claim for 
reparations based upon the past unreasonableness of rates, it may not 
prescribe a rate for the future. Similarly, while it is settled that a 
court created under Article III of the Constitution may not determine 
originally whether a license should be issued, I assume that such a court 
may determine whether a licensee has engaged in such conduct that 
his license should be suspended or revoked. 

Finally, it has been pointed out many times that the classification 
of a governmental function as ‘‘judicial’’ often involves only a descrip- 
tion of a choice of technique. For example, Congress can and does 
dispose of money claims against the United States in at least three ways: 
(1) Congress can determine such claims in private bills; (2) Congress 
ean provide for their determination by the courts; or (3) Congress can 
provide for their determination by executive or administrative officers. 

In the light of these considerations, I suggest (and it’s not original 
with me) the following major examples or categories of administrative 
functions which might be characterized as ‘‘judicial’’ in the sense that 
they determine rights on an individual or case to case basis, and in the 
further sense that probably they could be performed by the courts: 


* Editor's Note: Topic I, of Panel Discussion, “The Administrative Process and 
Ethics,” before Subcommittee on Legislative Oversight, Committee on Interstate 
and Foreign Commerce, United States House of Representatives, November 18, 
1°58. Others participating in discussion of Topic I, were: F > Zwerdling, Hearing 
Examiner, Federal Power Commission; and Professor neth Culp Davis, Uni- 
versity of Minnesota. Complete text ‘of all Papers presented and discussions are 
- i, punt by ~_ ne See I. C. C. Practitioners’ Journal, Vol. XXVI, 

age 3 
© Je deral ‘adio Tendahidin v. General Electric Co., 281 U. S. 464 (1930). 
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(1) the determination of claims for money benefits by such agen- 
cies as the Veterans’ Administration and the Social Security Board; 

(2) the determination of the deportability of aliens by the At- 
torney General; 

(3) determination by the Postmaster General as to the use of the 
mails; 

(4) the issuance of orders to cease and desist from illegal conduct ; 

(5) the award of reparations; 

(6) the revocation or suspension of licenses. 

No one has suggested that this huge mass of administrative activity 
be transferred to an already burdened Federal judiciary. 

Thus, it is necessary to pick and choose as to which judicial func- 
tions of administrative agencies should be transferred to the Federal 
Courts. For example, the second Hoover Commission proposed in its 
report? that ‘‘the award of reparations or damages, and the issuance 
of cease and desist orders, all of which are typical judicial remedies, 
should be transferred from the administrative agencies to the courts 
wherever this can be done without harm to the regulatory process.’’ 
I should like to discuss this proposal with a view to pointing out some 
practical considerations which I believe that the Congress would wish 
to consider before adopting it. For purposes of illustration, I shall 
discuss it solely in terms of the Interstate Commerce Act. 

The Interstate Commerce Commission is empowered to award repa- 
rations to shippers against railroads which have charged more than the 
published rate, or which have charged a published rate which is not just 
and reasonable. If the railroad refuses to pay, the shipper may bring 
a suit in which ‘‘the order of the Commission shall be prima facie 
evidence of the facts therein stated.’ Some of these reparation cases 
involve only the interpretation of a local tariff and its application to a 
particular set of facts. I assume that if such cases were determined 
wholly by the courts rather than by the Commission, no damage would 
be done to the general administrative rate regulation process. 

On the other hand, other reparation cases involve the past lawful- 
ness of joint rates published by several carriers for important commodi- 
ties; also, they are frequently combined with requests that the Commis- 
sion establish a reasonable rate for the future. In some cases, there 
are involved broad questions of law or policy that reach far beyond the 
immediate case. I submit, therefore, that the determination of repara- 
tions claims generally could not be transferred entirely to the courts 
without seriously impeding the administration of the Act so as to main- 
tain a reasonably uniform and correlated rate structure. 

The division of power between Commission and courts in deter- 
mining shippers’ claims against railroads, is one of the most interesting 
developments in Federal administrative law. On its face, the Interstate 
Commerce Act gives a shipper a choice of whether to file a complaint 
with the Commission or bring a suit in court.‘ However, in a series of 


2Commission on Organization of the Executive Branch of the Government, 
Report on Legal Services and Procedure (1955) p. 85. 

849 U. S.C. 16(2). 

449 U.S.C. 9. 
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cases running from Texas & Pacific R. Co. v. Abilene Cotton Oil Co., 
204 U. S. 426 (1907), to United States v. Western Pacific R. Co., 352 
U. S. 59 (1956), the Supreme Court has held that certain questions 
involved in reparations claims must be determined by the Commission 
initially. Speaking very generally, issues relating to the reasonableness 
of rates must first be determined by the Commission, while the inter- 
pretation or application of tariffs may be done by the courts without 
reference to the Commission. In brief, the Federal courts have held 
for 50 years that reasonable uniformity in the rate structure is possible 
only if questions as to the reasonableness of rates are first passed upon 
by a single tribunal—the Interstate Commerce Commission. 

Similar considerations of uniformity in administration are involved 
in the issuance of cease and desist orders by the Interstate Commerce 
Commission. Probably the largest category of cease and desist orders 
issued by the Interstate Commerce Commission are orders directing 
named motor carriers to cease and desist from operations not authorized 
by their certificates or permits. Typically, such a case involves inter- 
pretation of the terms of a common carrier certificate or contract carrier 
permit issued by the Commission. It should be noted that the same or 
similar route or commodity descriptions appear in many certificates and 
permits. In addition, these same issues as to the proper scope of motor 
carrier operating authorities arise before the Commission in other forms. 
Thus, where an authorized carrier applies for additional operating 
authority, the question can and does arise as to whether he already 
possesses such authority under his existing certificate or permit. Simi- 
larly, the carrier may ask the Commission for a declaratory order pur- 
suant to Section 5(d) of the Administrative Procedure Act as to the 
scope of his operating authority. Thus, as in the case of reparation 
orders, a transfer from the Commission to the courts of the power to 
issue such cease and desist orders, would result inevitably in diverse 
interpretations of certificate and permit language by different courts 
and by the Commission. Again, national uniformity in the administra- 
tion of the Act, subject to judicial review, would be lost. 

Stated otherwise, the functions of the Interstate Commerce Com- 
mission in awarding reparations and in issuing cease and desist orders 
are incidental to its broader responsibilities of maintaining a reasonable, 
uniform structure of rates which satisfy the statutory standards of 
lawfulness, and in maintaining a healthy motor carrier system. 

The proposal to transfer these functions entirely to the courts 
assumes that they involve solely the private rights of private persons. 
I submit that this is not so because they often involve issues of regu- 
latory policy affecting far more than the private interests which are 
immediately involved. Congress has recognized this in the National 
Transportation Policy, which concludes with the command that ‘‘ All 
of the provisions of this Act shall be administered and enforced with 
a view to carrying out the above declaration of policy.’’ 

More broadly, I suggest that a determination of whether a par- 
ticular judicial function of any administrative agency should be trans- 
ferred to the courts should depend upon a balance of such factors as 
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(1) whether it is an integral part of, or fairly well isolated from, the 
functions left with the agency; (2) whether its effective performance 
requires specialized knowledge, records, and staff not available to the 
courts; (3) the impact of the function upon individual rights and in- 
terests; (4) the extent to which primary judicial administration of the 
function provides the citizen with greater protection from demonstrable 
abuses than does administrative action subject to judicial review; and 
(5) the extent to which we are willing to increase the existing judicial 
burden. 

These questions cannot be answered for all time. They should be 
asked and answered from time to time in the light of changing 
conditions. 





LIFE’S RECORDS CLOSED 


By Leonarp Him. 
Chairman, Memorials Committee 


John R. Dreffer, Traffic Manager, New Idea Division, AVCO Manu- 
facturing Corporation, Coldwater, Ohio. (Early part of 1958). 


Perrett F. Gault, 181 South Gifford Street, Elgin, Illinois. 
Hinkle C. Hays, Sherman Building, Sullivan, Indiana. (11-28-57). 
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News of Interest to Practitioners 
Congressional Activities 


‘Agreed Rates’ Statute May Be Considered by Incoming Congress 


Representative Oren Harris, Democrat of Arkansas, chairman of 
the House Committee on Interstate and Foreign Commerce, is reported 
as stating: 

‘*There may be an attempt to amend the Interstate Commerce Act 
to permit railroads to enter into ‘agreed rates’ with shippers.’’ 

This statement, according to the trade press, was made in an address 
before a recent meeting of the Arkansas Bus and Truck Association, 
in Hot Springs, Arkansas. 

Congressman Harris explained that agreed rates embody a system 
commonly used in other countries whereby the railroads enter into a 
contract with a particuar shipper to handle all or any specified portion 
of his traffic at a reduced flat rate—such as $2 per 100 pounds—regard- 
less of the classification of the commodity or the distance it moves. 

‘‘The purpose, of course,’’ he said, ‘‘is to hold the shipper’s traffic 
to the rails and prevent diversion to competing forms of transport. This 
system of ratemaking would be a radical departure from current prac- 
tices and I am sure the Congress would want to take a very close look 
at any such proposal.’’ 


Interstate Commerce Commission Before House Oversight Committee 


At hearings on November 20 and 21, I. C. C. Chairman Howard 
Freas and members of the Commission’s staff appeared before the 
special Subcommittee on Legislative Oversight of the House Committee 
on Interstate and Foreign Commerce. Representative Oren Harris, 
Democrat of Arkansas, holds the chairmanship on both committees. 

In accordance with requests of Mr. Harris, Chairman Freas testi- 


fied concerning the Commission’s standards and policies in the fol- 
lowing areas: 


1, The standards followed in determining whether or not carrier 
rates are lawful. 

2. The nature and extent of investigations made by the Commis- 
sion to obtain information needed in the discharge of its duties; 
and 

3. The policies followed in dealing with persons who violate statutes 
administered by the I. C. C. 


In the latter part of the hearings, the subcommittee heard testimony 
from Chairman Freas and Vernon Baker, director of the Commission’s 
Bureau of Finance, in regard to the Commission’s recent report and 
action by it with respect to acquisition of the control of the Central of 


Georgia Railway by the St. Louis-San Francisco (Frisco) Railway 
Company.® 


* Reported in Rail Transportation Section of this issue. 
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Excerpts from press comments on these hearings state: 
From The Washington (D. C.) Post and Times Herald, November 
21, 1958, as reported by the Associated Press: 


Rep. Oren Harris (D-Ark.) said yesterday the Interstate Commerce Com- 
mission apparently has been inconsistent in fixing transportation rates, but there 
isn’t much Congress can do about it. 

Harris, chairman of the House Legislative Oversight Subcommittee, told 
reporters he thinks the best lawmakers can do is to inquire periodically into 
ratemaking and make their findings public, as the Subcommittee now is doing. 
Laws on the subject must continue to provide for flexibility and individual 
judgment by the commissioners, he said. 

Harris, who is also chairman of the House Commerce Committee, spoke 
during a recess of subcommittee hearings devoted to largely technical testimony 
on the ratemaking process. 

The Committee, ey | on a_ broad study of Federal regulatory agencies, 
is looking particularly into I. C. C. practices on rate suspension. 


* * * 


From The Evening Star, Washington, D. C., November 21, 1958, 
as reported by Robert K. Walsh, Staff Writer: 


House investigators say they are disturbed by evidence of Interstate 
Commerce Commission “inconsistencies” in many rate decisions and by its 
recent about-face in cracking down on a major railroad... 

All day yesterday I. C. C. Chairman Howard Freas and his fellow com- 
missioners sat before the subcommittee and were questioned by a subcommittee 
staff attorney, Miss Mary Louise Ramsey. She inquired in detail about the 
commission’s standards in determining whether carrier rates are lawful, the 
nature and extent of I. C. C. investigations, and the commission’s policies in 
dealing with violations. ree a 


About the railroad case, Robert K. Walsh, of The Star, further 
stated : 


The subcommittee intended to delve today into the commission’s handlin 
of the St. Louis-San Francisco Railway Co. for purchasing stock in the Centra 
of Georgia Railway without complying with I. C. C. regulations. 

.. . It was brought to the subcommittee’s notice last summer by Represen- 
tative Karsten, Democrat of Missouri. : 

He protested that an I. C. C. panel [division] had found that the railroad 
violated the law by acquiring controlling stock interest in the Central of 
Georgia line without_properly notifying the I. C. C. or complying with other 
legal requirements. The panel, however, held that the violation was not neces- 
sarily a bar to permitting the stock control acquisition. 

he case has been widely publicized. But subcommittee members seem 
disturbed by another I. C. C. action only a week ago. The full commission on 
November 3 reversed the panel decision and ordered the Frisco to divest itself 
of the stock interest in the Central of Georgia Railway. 


The Associated Press dispatch from The Washington Post and 
Times Herald, of November 21, 1958, also commented: 


However, the probe of the oy ay a ordered several weeks ago, lost 


much of its point Friday when the overruled an earlier decision by 
one of its divisions and ordered Frisco to divest itself of control over Central 
within 30 days. ; - 

In its decision, the I. C. C. said Frisco violated provisions of the Interstate 
Commerce Act by acquiring control of Central without I. C. C. authorization. 
It said the matter is being referred to the Justice Department with a request 
for prosecution. 
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Interstate Commerce Commission 
Kenneth H. Tuggle Elected I. C. C. Chairman for 1959 


Commissioner Kenneth H. Tuggle of Barbourville, Kentucky, has 
been elected Chairman of the Interstate Commerce Commission for a 
one-year term, beginning January 1, 1959. He will succeed Commis- 
sioner Howard G. Freas of Oakland, California, under the Commis- 
sion’s policy of rotating the chairmanship among its 11 members an- 
nually on a seniority basis. 

A former lieutenant governor of Kentucky, Commissioner Tuggle 
was appointed to his I. C. C. post by President Eisenhower to succeed 
Dr. Walter M. W. Splawn for a term expiring December 31, 1954. He 
was reappointed for a seven-year term which will expire December 
31, 1961. 

Also effective January first, are the following assignments or re- 
assignments, affecting the Commission’s ‘‘Organization of Divisions 
and Boards and Assignment of Work,’’ under authority of section 17 
of the Interstate Commerce Act: 


Divisions 





Division One —C i s Rupert L. Murphy (Chairman), 
Abe oe ed Goff and Charles A. Webb 


Division Two —C issi s John H. Winchell (Chairman), 
Everett Hutchinson and Donald P. McPherson 

Division Three —C i s Howard G. Freas (Chairman), 
Laurence K. Walrath and Donald P. McPherson 

Division Four —C i s Richard F. Mitchell (Chairman) 
Anthony F. Arpaia and Laurence K. Walrath 


Commission Committees Commissioners 











Legislation —Kenneth H. Tuggle (as ex officio Chairman) , 
Commissioners Arpaia and Freas 

Rules —Kenneth H. Tuggle (as ex officio Chairman), 
Commissioners McPherson and Goff 


Bureaus and Offices of the Commission 


Bureau Reports to the Commission or 

appropriate Division through 

Managing Director’s Office —Chairman Tuggle (ex officio) 

Office of the Secretary —Chairman Tuggle (ex officio) 

Office of the General Counsel —Chairman Tuggle (ex officio) 

Accounts, Cost Finding & Valuation —Commissioner Webb 

Finance —Commissioner Mitchell 

Inquiry & Compliance —Commissioner Walrath 

Motor Carriers —Commissioner Murphy 

Operating Rights —Commissioner Goff 

Rates & Practices —Commissioner Hutchinson 

Safety & Service —Commissioner Freas 

Traffic —Commissioner Winchell 

Transport Economics & Statistics —Commissioner McPherson 

Water Carriers and Freight Forwarders —Commissioner Arpaia 
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W. Y. Blanning Retires as Director of 1. C. C. Bureaui of Motor Carriers 


Mr. Wendell Y. Blanning, director of the Bureau of Motor Carriers 
since 1937, retired November 30. 

A native of Williamstown, Pa., Mr. Blanning became assistant di- 
rector of the Bureau when it was created in 1935, following enactment 
of the Motor Carrier Act that year. Two years later, he was named 
director of the Bureau. 

He received a Ph.B. from Dickinson College, Carlisle, Pa., in 1912, 
and was admitted to the Pennsylvania bar in 1917. He worked as a 
newspaper reporter and served as Pennsylvania State law librarian 
before entering private practice of law in Pennsylvania. During World 
War I, he was a battalion sergeant-major in the infantry. After the 
war, he was appointed assistant counsel and later director of the Bureau 
of Public Convenience for the Pennsylvania Public Service Commis- 
sion. He also wrote a law text book, ‘‘Public Utility Regulation in 
Pennsylvania,’’ published in 1924. 

Mr. Blanning recently was honored by the American Trucking 
Associations, Inc., at its twenty-fifth annual convention in Miami. He 
was presented a plaque commending him for his ‘‘integrity, devotion 
to duty and for those traits of character and personality which have 
made his career as a public servant outstanding.’’ 

Mr. Blanning’s Washington residence is at 3308 Maud Street, 
Northwest. 


Herbert Qualls Appointed Director Bureau of Motor Carriers 


Herbert Qualls, assistant director of the Bureau of Motor Carriers, 
has succeeded Wendell Y. Blanning, as director of the Bureau. Mr. 
Blanning recently retired. Mr. Qualls has been with the Commission 
for 22 years. 


George A. Meyer New Assistant Director 


Succeeding Mr. Qualls as assistant director is Mr. George A. Meyer, 
former assistant director in charge of the Bureau’s field staff. He joined 
the Commission in 1936 as district supervisor for the Bureau at San 
Antonio, Texas. 


Dale W. Hardin Joins Staff of Transportation Association of America 


Dale W. Hardin, legislative attorney for the Interstate Commerce 
Commission for the past three years, joined the staff of Transportation 
Association of America on December first, as executive assistant. His 
appointment was announced by Harold F. Hammond, TAA executive 
vice president. Mr. Hardin’s duties will include administrative, educa- 
tional and research, as well as legal activities. He is a member of TAA’s 
Washington, D. C., staff, with offices at 1000 Connecticut Avenue. 


I. C. C. Retirements, November 30 
Miss Nettie E. Phoebus 


Miss Nettie E. Phoebus, an examiner, in the Bureau of Rates and 
Practices, retired after 41 years of service with the Commission. 
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Mr. Louis J. Carusillo 


Mr. Louis J. Carusillo, an attorney advisor, in the Bureau of 
Finance, has retired. He began his service with the Commission in 
1922. He received his LL.B. and LL.M. degrees from Georgetown Uni- 
versity, Washington, D. C. 


Mr. Marion M. Emery 


Mr. Marion M. Emery has retired as district supervisor for the 
Bureau of Motor Carriers at Toledo, Ohio. He joined the Commission 
staff in 1936. 


Mr. Harry Goldzier 


Mr. Harry Goldzier has retired as auditor at the Dallas, Texas, 
office after 35 years of federal service. 


New I. C. C. Reporting Contract 


The Interstate Commerce Commission announced on December 19, 
it had entered into a new contract under which the Columbia Reporting 
Company, 939 D Street, N. W., Washington, D. C., will perform the 
— reporting services of the Commission, beginning January 

The contract, which will continue in effect until June 30, 1959, was 
arranged after the present contractor announced that he would not be 
~ to continue work under the present scale of rates after January 
4, 1959. 

Under the new contract the price will be 40 cents per page for 
each copy of transcript of hearings held either in Washington, D. C., 
or at other points throughout the country. The price has been 35 cents 
a page where hearings were held in Washington and 30 cents a page 
where hearings were held at other points. The price for daily copy, 
when not ordered by the Commission, will be 75 cents per page com- 
pared with 65 cents under the old contract. 


Deaths—Correction 


The December Journal in reporting the death of Miss Frances Reed 
Harkness stated she had been chief librarian of the Commission for 
40 years. The news source used by the Journal had so stated; this was 
in error. We are now informed that Miss Harkness came to the Com- 
mission in November, 1922 and retired October, 1948. She served as a 
cataloguer between November, 1922 and May, 1936. She was assistant 
librarian from May, 1936 until she retired October, 1943. The Journal 
regrets the error. 


Chapter Activities 
Greater Philadelphia District Chapter 
Moot Court 


Adele Konefal, chapter secretary, reported the Philadelphia group 
presented its annual moot court program as the feature of its November 
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meeting. Robert B. Einhorn prepared the script. Direct and cross- 
examination of one witness was used. A number of errors involving 
rules of practice, law of evidence and hearing strategy were planted in 
the examination. At the conclusion of the examination of the witness, 
members joined in pointing up the errors and discussed proper methods. 
Similar programs will be held during the year to illustrate various prob- 
lems of actual hearing procedure. 


Kansas City Chapter 


Mr. Arthur E. Stutz, chairman of publicity for the chapter at 
Kansas City, Missouri, reported that as one of the chapter’s activities 
this year, they had donated $100 to the Joseph H. Tedrow Memorial 
Library Association. This library is located in the University of Kansas 
City, where many courses in transportation are given. It is one of the 
outstanding transportation libraries in the Middle West. 


Southern California Chapter—Los Angeles 


Willard N. Johnson, secretary-treasurer, reported that under leader- 
ship of chairman Waldo A. Gillette and vice chairman Roger L. Ramsey, 
the chapter has presented the following programs so far this year: 

September meeting featured a telephone call donated by the Pacific 
Telephone and Telegraph Company. The telephone call was made by 
William H. Gorman, of the California Public Utilities Commission, a 
chapter member, to his counterpart with the Hawaiian Public Service 
Commission in Honolulu. 

At the October meeting, Major Leroy H. Watson, U. 8S. Army, 
Retired, spoke about transportation in the Armed Forces during World 
Wars I and II and the Korean War. 

Mr. C. Ray Bryant, Principal Transportation Rate Expert of the 
California Public Utilities Commission, and a former chairman of the 
chapter, talked on the present operations of the state commission, as the 
principal speaker of the November meeting. 

In December, Mr. E. J. Larson, General Freight Traffic Manager, 
Southern Pacific Company, San Francisco, discussed the company’s 
future ratemaking plans, particularly as to incentive and agreed rates. 


Southeastern Wisconsin Chapter—Milwaukee 


According to Mr. R. A. Bronikowski, publicity chairman of the 
Southeastern Wisconsin Chapter at Milwaukee, the chapter has insti- 
tuted a new practice for travelling dinner meetings. In October, the 
members in Racine invited the chapter to hold its dinner meeting in 
that city. Dinner meetings, as now planned by the chapter, will also 
be held in Madison and Sheboygan in the near future. 


University Programs 
University of Washington 


University of Washington, Seattle, in co-sponsorship with the Puget 
Sound Chapter of the Association of Interstate Commerce Commission 
Practitioners, is offering a study course designed to prepare qualified 
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students for the examination of the nonlawyer practitioner, by the 
1. C. C. for admission to practice before it. Professor Stanley H. 
Brewer of the university staff will direct the course which will begin 
on February 17, 1959, and extend through the Winter, Spring and Fall 
quarters. Enrollment will be limited to 35 students. Applications may 
be obtained by writing Mr. Edward C. Pewters, Western Industrial 
Traffic Service, 422 Smith Tower, Seattle 4, Washington. Telephone: 
MA 2-5253. 


Publications 


Revision of Text of Interstate Commerce Act 


Text of the Interstate Commerce Act together with text of supple- 
mentary acts and related sections of various other acts is in process of 
being revised but publication date and cost per copy have not yet been 
announced by the United States Government Printing Office. The 
Journal will carry notification when the revised edition is available. 








Rail Transportation 


By Joun F. Doneuan, Editor 





FORMA: MATTERS 


Intrastate Rates 
Arizona 


In a report and order released November 19, in Docket 32076, the 
Commission found that present intrastate freight rates and charges with 
the exception of those applying on l.c.l. movements, and those applicable 
to carload transportation of lumber, copper ore and concentrates; scrap 
iron and steel; sulphuric acid, common or hydrated lime, crude silica 
rock, iron or steel castings, high explosives, cottonseed cake and meal, 
cantaloupes and melons, nitro-carbonitrate, and beer (some being ap- 
plicable between specific points within Arizona), are abnormally low 
and fail to produce sufficient revenue to rail carriers operating within 
that state, and accordingly should be adjusted to rates maintained by 
rail carriers under the Commission’s authority in Ex Parte 196. 


Kansas 


In a report released December 5, in Docket 32067, the Commission 
has found that Kansas intrastate rates on agricultural commodities, 
including milk and cream; brick and related articles; cement ; livestock ; 
and sand, gravel, crushed stone, and related articles, including agri- 
cultural limestone cause unjust discrimination against, and undue 
burden on, interstate commerce; and on livestock cause undue advan- 
tage, preference and prejudice as between persons in intrastate and 
interstate commerce. 

As to rates found unlawful the Commission recommended that they 
be increased to the level of interstate rates on similar commodities as 
authorized in Ex Parte 175 and Ex Parte 196 between points in Kansas 
and adjoining states. 


Texas 


In Docket 32162 the I. C. C. has found that intrastate coach passen- 
ger fares in Texas where lower than corresponding interstate coach 
fares of railroads operating in that state, cause unjust discrimination 
and undue burden on interstate commerce, and, as such, pursuant to 
recent amendment of Section 13 (4) of the Act justify the requirement 
that intrastate fares should be increased to level of interstate fares on 
or before January 5, 1959. 


Illinois 


In report and order made public November 21 in Docket 32324, 
the Commission has found that present suburban fares on the Illinois 
Central’s electric line in the Chicago area, are abnormally low, produce 
insufficient revenue, unjustly discriminate and unduly burden interstate 
commerce, and accordingly directed that such intrastate fares be in- 
creased by 20 per cent, subject to a minimum one-way fare of 30 cents. 
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Canadian Rail Freight Rate Increase 


The Canadian Cabinet on November 26th authorized the Canadian 
National and Canadian Pacific Railways to proceed with publication 
of a 17 per cent freight rate increase, despite protests thereto filed by 
eight Canadian provinces. These provinces—all but Ontario and Quebec 
—had suggested in lieu thereof that the Canadian Government provide 
a temporary subsidy to the railroads. 


Docket 28300—Class Rates and Exceptions or Commodity Rates 


All railroads subject to Docket 28300 were made parties to Docket 
32482—an investigation instituted by the Commission upon its own 
motion, but at request of the National Industrial Traffic League, con- 
cerning the necessity for an alternate rule governing applicable charges 
when lower under Docket 28300 class rates than under exceptions or 
commodity rates. 


Contracts for Rail Protective Service 


By order made public November 14 in Ex Parte 137, division 3 of 
the Commission has announced that a proceeding is being instituted for 
purpose of determining whether the charges made by Fruit Growers 
Express Company, American Refrigerator Company, Burlington Re- 
frigerator Express Company, and Western Fruit Express Company 
under contracts with various rail carriers for the use of mechanical 
refrigeration units for the protection of property, are just, reasonable 
and consistent with the public interest as provided in Section 1(14) (b) 
of the Act. All common carriers by rail, parties to the contracts, are 
being made respondents to the proceeding in which the location of a 
hearing will be announced later. 


Rail Switching at Fort Monroe, Va. 


In Docket 32151, U. 8. v. Chesapeake & Ohio Railway, Division 2, 
in report and order dated November 4, has found that switching of 
interstate traffic by the C&O to points of loading or unloading on desig- 
nated tracks within the military reservation of Fort Monroe, Va., would 
amount to simple switching placement which the carrier is normally 
obligated to perform under its line-haul service and rates, but that 
because certain tracks thus utilized on the military reservation are in 
unsatisfactory condition, the railroad is not obligated to handle the cars 
beyond a reasonable point of interchange. 


FINANCE MATTERS 
I. €. C. Denies Frisco Application to Control Central of Georgia 


The Interstate Commerce Commission on November 14, 1958 dis- 
approved the application of the St. Louis-San Francisco Railway Com- 
pany (Frisco) to acquire control of the Central of Georgia Railway 
Company (Central) and found the Frisco violated provisions of the 
Interstate Commerce Act by acquiring control of the Central without 
the Commission’s authorization. 
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In its decision the Commission ordered Frisco to terminate the 
violation within 30 days by disposing of all interest it may have in the 
capital stock of the Central or by transferring such stock to a corporate 
trustee or trustees subject to such terms and conditions as may be ap- 
proved by the Commission. If Frisco elects to follow the latter course, 
it will be expected promptly to submit for approval a proposed trust 
agreement and a nominee or nominees to serve as trustee or trustees. 


Boston & Maine Files New Loan Guaranty Application 


Further application filed by the Boston & Maine Railroad seeks the 
guaranty by the Interstate Commerce Commission of a proposed loan 
in the amount of $10,500,000, which the carrier stated was needed to 
reimburse its treasury for plant improvements made during the year 
ending September 30, 1958. Funds received will be used to pay overdue 
taxes and supply working capital. 


Possible New England Railroad Merger 


Five leading New England railroads have announced they are con- 
sidering ‘‘the possibility of consolidation or merger.”’ 

E. Spencer Miller, president of the Maine Central Railroad, said 
after a recent meeting of the carriers’ presidents in Portland, Maine, 
that studies will start immediately on closer cooperation. He also spoke 
of ‘‘cooperative operation,’’ indicating the roads will explore the coordi- 
nation of parallel facilities in addition to looking into possibilities of a 
merger. 

The five railroads involved are the Bangor & Aroostook, the Boston 
& Maine, the Maine Central, the Rutland Railway, and the New York, 
New Haven & Hartford. From Wall St. Journal, 11/14/58. 


Florida East Coast Reorganization 


Under date of November 3 the I. C. C. entered its Seventh Supple- 
mental Report in F. Ds. 13170, 19261 and 19300, approving a plan of 
reorganization of the Florida East Coast, which would permit acquisition 
of control by the St. Joe Paper Company and the testamentary trustees 
of the Alfred I. du Pont estate, provide for the internal reorganization, 
and the independent operation of the carrier. 


Rio Grande-Union Pacific Purchase Bamberger Railroad 


In a report dated November 25 in F. D. 20338 (also covering 
Finance Docket 20367 and 20202) division 4 of the Commission has 
authorized (1) the Denver & Rio Grande Western to purchase a portion 
of the railroad properties and franchises of Bamberger Railroad Com- 
pany in the Salt Lake City area; (2) the Union Pacific to purchase a 
portion of Bamberger properties, etc., in the Ogden, Utah area; and 
(3) issued a certificate permitting the Bamberger to abandon all of its 
line of railroad not disposed of through the above-described transactions. 
Authority to the Rio Grande and Union Pacific to purchase the prop- 
erties described was conditioned on maintenance by those carriers of all 
existing through routes and joint rates in effect with respect to Bam- 
berger’s present operations. 
















































Motor Transportation 


By Witu1am J. Lippman, Editor 





Operating Authority Construed 


(1) Authority to transport trucks and chassis excludes road-building and 
earth-moving machines 


Authority to transport road-building and earth-moving equipment 
in driveway service, from New Philadelphia, Ohio, to points in the United 
States was granted by the Commission, division 1, in MC-111320 (Sub 
34), Curtis Keal Transport Company, Inc., Extension—California, de- 
cided November 12, 1958, over the protest of a carrier which contended 
that the commodities in question could be handled under its authority to 
transport trucks and chassis. Division 1 stated: 


wy eS & 


The principal ation for consideration is whether Sober’s authority to 
transport automobiles, tractors, trucks, chassis, bodies and parts thereof, in 
driveaway service, authorizes the transportation in such service of the road- 
building and earth-moving machinery produced by shipper. We cannot agree 
with protestant’s argument that a truck or chassis equipped with the described 
machinery is still a truck or chassis within the commodity description of its 
various certificates. In Kenosha Auto Transport ~. Extension—Union 
City, Inc., 54 M. C. C. 689, the Commission, division 5, on further hearing 
I —— the contention that the generic term “truck” should be used to include 
: all vehicles with truck chassis irrespective of the type of sony installed 
> thereon, and found that authority to transport trucks or truck chassis does 
not include the right to transport busses or any other type of passenger- 
4 carrying vehicle. The division therein said: 
a 


Authority granted to transport a specific type of automotive vehicle 

should not be subjected to a strained interpretation for the purpose of 
a including vehicles not intended to be, and under any reasonable inter- 
i pretation, not covered thereby. 


igi in L. C. Jones Trucking Co. Extension—The Dakotas, 62 M. C. C. 
539, the Commission, division 5, said: 


We think that it is beyond serious question that the terms “new auto- 
mobiles” and “new trucks” have acquired a definite meaning embracin 
f well-known types of motor vehicles designed for the transportation o 
n passengers and property, respectively, over the highway. Neither term 
S embraces farm machinery or other types of machinery including track 

or crawler-type tractors which are designed primarily for use off the high- 
'y way and for purposes other than transportation. 


‘Shipper’s machines consist of a carrier to which there is permanently 

affixed at New Philadelphia a revolving platform, a cab, and a boom, for 

wering many attachments which are used in construction work. The 

4 nished product is fundamentally different from a truck or chassis and is 
s _ designed for uses for which the carrier (truck chassis) in its original condition 
1 would be unfit. The considered “gradalls” are intended ater og for off- 


highway or job site use. It cannot be found here, even through a strained 


- interpretation of Sober’s authority to transport trucks and chassis (designed 
a primarily for highway use) that such authority authorizes the transportation 
d of shipper’s machines. Upon consideration of all the evidence, we are of the 


opinion that the carrier as converted into a road-building or earth-moving 


- machine is essentially a new and different vehicle from a truck or chassis. 
3. In the circumstances, these machines may not be transported under authority 
)- to transport trucks or chassis. 

ll 


uv 3 
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(2) “Articles requiring refrigeration” 


In its report on reconsideration in MC-66900 (Sub 16), Houff Trans- 
fer, Inc., Extension—Change in Commodity Description, decided Novem- 
ber 13, 1958, the entire Commission clarified the term ‘‘articles requiring 
refrigeration.’’ Applicant contended that the imposition of a restriction 
against the transportation of ‘‘commodities moving in vehicles equipped 
with mechanical refrigeration’’ (which division 1 had found appropri- 
ate) went beyond the scope of the Commission’s authority and was con- 
trary to the limitation imposed in section 208 (a) of the Interstate Com- 
merce Act. In passing on this contention, the Commission stated : 


Section 208(a) of the act provides “. . . that no terms, conditions or limi- 
tations shall restrict the right of the carrier to add to his or its equipment 
and facilities . . .” Applicant has misconceived the purpose of the proviso. 
The proviso relates only to a quantitative restriction, not to one of a 
qualitative nature. See Crescent Express Lines, Inc. v. United States, 320 U. S. 
401 (1943), American Trucking Assn. v. United States, 344 U. S. 298 (1953), 
and Nudelman Common Carrier Application, 28 M. C. C. 91. Neither the 
proviso of section 208(a) nor any other provision of the act prevents the 
Commission from authorizing service in terms of the type of vehicles to be 
used or the type that may not be used. 


As regards the merits of a restriction against ‘‘articles requiring 
refrigeration,’’ the Commission stated : 


We find that the prohibition against rendering a refrigerated service 
should not be Guienel from applicant’s authority in view of the resulting 
increase in its authority and the complete absence of any shipper support 
for any such grant. Nevertheless the term “articles requiring refrigeration” 
remains objectionable as it would involve repeated questions as to whether 
a shipment ‘ requires” refrigeration as distinguished from “would be benefited 
or better safeguarded” by refrigeration. This was the very problem sought 
to be —s the description used by the Division to which ne objects. 
Any commodity refrigerated in any manner by applicant, whether mechani- 
a or otherwise, should be deemed to “require” that refrigeration for its 
better keeping and to be within the restriction. 

Without any change in our view as to the undesirability of the term 
“articles requiring refrigeration” there appears to be some merit to applicant’s 
claim that our substitute language went too far and that he should not be 
denied the right to receive from other carriers refrigerated equipment con- 
taining shipments which he can deliver before more refrigeration is required. 
In the circumstances we shall modify the exception in his authority to read 
“articles moving under refrigeration supplied by applicant or any one for 
him or on his behalf.” 


(3) “General Commodities, . . . Excepting Commodities Requiring Special 
Equipment,” Excludes the Right to Transport Guided Missiles 


In MC-30250, Houston And North Texas Motor Freight Lines, Inc. 
—Interpretation of Certificate, decided November 26, 1958, the Commis- 
sion, division 1, in a report on petition, found that a general commodity 
certificate, with a restriction against transportation of commodities re- 
quiring special equipment, excludes the right to transport guided mis- 
siles when packed and mounted upon specially built Government-owned 
trailers. Division 1 found that the trailers involved were ‘‘special equip- 
ment’’ since they were specially designed and specially built to accom- 
modate the missiles. The report contains an interesting discussion as 
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to whether the petitioner lawfully may transport the missiles under its 
general commodity authority where the equipment is furnished by the 
shipper. After citing Transport Motor Exp. Inc. Ext.—Lacquers and 
Paints, 53 M. C. C. 267, where a similar question was considered, Division 
1 concluded that ownership of the special equipment is immaterial in 
determining the type or class of commodity being transported. The 
Commission rejected the contention that its decision in National Auto- 
mobile Transporters Association v. Rowe Transfer, 64 M. C. C. 229, is 
authority for the proposition that petitioner may transport the missiles 
under its certificate, stating : 


The Rowe case dealt with a different commodity than that here involved, 
and the circumstances surrounding the movement also differed. The com- 
modities required special equipment only for their loading or unloading. The 
Commission, Division 1, recognizing the more or less borderline nature of 
these commodities, adopted the view that if whatever special equipment was 
required for the loading or unloading was furnished by the shipper or con- 
signee, a general-commodity carrier might transport them inasmuch as it 
does not furnish any special service and special equipment was not required 
for the over-the-road transportation. The subject missiles are not “borderline 
commodities.” Special equipment is definitely required for both the loading 
and unloading as well as the over-the-road movement. The fact that this is 
done in shipper-owned vehicles or by the shipper does not alter the inescapable 
conclusion that the commodity being transported is one which requires special 
equipment for the over-the-road movement. 


(4) “Agricultural Products’ Does Not Authorize the Transportation of 
Canned Goods or Canned Citrus Juice 


The nonexempt status of citrus juice and canned fruits and vege- 
tables under the recent amendments to section 203(b)(6) of the Act was 
emphasized by the Commission, division 1, in MC-110190 (Sub 27) Penn- 
Dizie Lines Inc. Extension—Philadelphia, decided November 26, 1958. 
The report states : 


... it is clear that applicant lawfully cannot transport canned citrus juices 
under its authority to transport “agricultural products.” Agricultural com- 
modities and agricultural products are synonymous and these terms as used in 
operating authorities mean the same as when used in section 203(b)(6) of the 
Interstate oy Act. See Clarence F. Schwartz Extension—Dover, Del., 
61 M. C. C. 808 (not printed), and Interstate Commerce Commission Vv. 
Weldon, 90 F. Supp. 873, 188 F. 2d 367. By recent amendment of the Act, 
section 203(b) (6), which enco ye “agricultural commodities (not including 
manufactured products thereo was extended to include Property shown 
as “exempt” in the “commodity ist" incor wated in the Commission’s Bureau 
of Motor Carrier Administrative Ruling . 107, dated March 19, 1958, but 
not property shown therein as “not ommet” The said Administrative Ruling 
lists as nonexempt commodities, orange and other citrus fruit juices; other 
fruit juices, plain or concentrated ; and canned fruits and vegetables, among 
others. Therefore, it is clear that the involved commodities are not within 
the partial exemption provided by section 203(b)(6) of the act and may not 
be transported by a motor carrier claiming the privilege of performing 
transportation under that ~y exemption. Moreover, such commodities 
(canned goods) may not transported under a motor carrier’s cific 


authority to transport “agricultural commodities” or “agricultural Rt a 
ew 


Compare No. “wae ( ub-No. 9), Samuel Tischler Extension— 
Counties, —— M. C. C. —, decided September 24, 1958. 


ersey 
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Complaint Proceedings 


In MC-C-1985, Cole’s Express, et al. v. Homstead Brothers, decided 
November 6, 1958, complainants sought to have a certificate of public 
convenience and necessity revoked for non-user so as to foreclose any 
possibility that the certificate may be sold and operations re-instituted 
under it at a future date. In its report on reconsideration, the com- 
mission, division 1, held that revocation was not warranted. The report 
states : 


There has been no showing that defendant is unable, unwilling, or has 
failed to hold itself out to the public, to provide the service it is authorized 

erform. Rather, defendant holds itself out to the public to perform the 
‘nd jorized service on demand. Inasmuch as there has been no demand for 
service, a showing that Homsteaf has not actually performed service under 
its authority is insufficient to warrant a revocation of its authority. Relief 
for complainants from the consequences of a possible sale of the authority 
lies in opposing the finance proceeding in the event of a proposed transfer 
and not here in a complaint proceeding. 


In MC-C-2102, Louis W. Soukup, Mildred D. Soukup and Ivan 
Kesterman, Co-partners, doing Business as Pacific Truck Rentals and 
Pacific Diesel Rental Co., a Corporation, et al—Investigation of Opera- 
tions and Practices, decided November 6, 1958, the Commission, division 
1, considered a complicated plan operated under color of private car- 
riage, whereby the shipper assumed the responsibilities of an employer 
with respect to drivers of vehicles furnished by owners. Division 1, in 


striking down the plan as an attempt to evade regulation, concluded: 


Although the operations under consideration are conducted within a 
maze of contradictory implications, confusing practices, and inconsistent 
claims of control and a oy of the over-the-road movement and under 
color of private a the bare but inescapable conclusion which upon 
analysis emerges from t A tangled picture, is that Pacific Diesel and certain 
owner respondents, jointly and in concert, under a planned and coordinated 
course of action are providing to the shippers a motor transportation service 
for compensation without appropriate authority from this Commission. To 
conclude otherwise would be to close our eyes to the obvious. Bona fide 
private carriage which by nature derives from the initiative of the shipper 
rather than someone else, requires no such complicated plan of operation nor 
Pe er participation in such a plan. Plainly the entire design and purpose 

the operation is to evade regulation under the act. Com " illams 
Reid Lamb et al. v. Interstate Commerce Commission, No. 58 . S. Court 
of Appeals, 10th Circuit, decided September 2, 1958. It is our fat oh that 
the record in the instant proceeding establishes beyond dispute that Pacific 
Diesel and certain owner respondents, jointly, have engaged in the transpor- 
tation of property, in interstate commerce, for compensation, as common 
carriers by motor vehicle, in violation of section 206(a)(1) of the act. 


Acquisition Approved 


Notwithstanding the fact that vendee was acquiring for a considera- 
tion of $330,000 assets having a net book value of only, exclusive of in- 
tangibles, $70,020, the Commission, division 4, approved the purchase in 
MC-F-6357, Navajo Freight Lines, Inc_—Purchase—J. L. Naylor, de- 
cided November 24, 1958. With respect to the reasonableness of the 
purchase price, division 4 said: 
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. . . Vendee estimates that under the unified operations it will be able to 
effect annual economies of $61,045 (elimination of separate terminals at 
Roswell and pickup and delivery expense $15,348, reduction of purchased 
transportation $6,700, lower insurance premiums $7,500, and general office and 
administrative expenses $31,497). Considering vendor’s past earnings record 
and the economies to be effected by vendee under the unified operations, we 
are of the opinion that the purchase price herein is not unreasonable and 


payment thereof in the manner proposed would be consistent with the public 
interest. 


Commissioner Mitchell dissented on the ground that Navajo would 
be paying an excessive price ($260,000) for intangibles. 


Rate Proceedings 


Schedules proposing substituted rail service for motor service on 
general commodities between Oakland, Richmond, and Roseville, Cali- 
fornia, on the one hand, and Sparks, Nev. on the other hand, were found 
just and reasonable by the Commission, Division 1 in I & 8S M-10865, 
Substituted Service—Consolidated Freightways, Inc., decided November 
12, 1958. Schedules proposing a like service to other points, however, 
were ordered canceled because a restriction in respondent’s certificate 
prohibited service between the points. Division 2 stated: ‘‘. . . the re- 
spondent may not establish rates for substituted rail service between 
points which it is not authorized to serve as a motor carrier.’’ 

Similarly, in I & S M-11078, Wines—-New York, N. Y., to Conn., 
N. J., N. Y., and Pa., decided November 18, 1958, proposed motor con- 
tract carrier rates on wine were found unlawful because they exceeded 
the scope of respondent’s operating authority. The respondent’s permit 
contained a ‘‘Keystone’’ restriction, limiting its service to persons ‘‘ who 
operate wholesale grocery houses, the business of which is the sale of 
food.’’ Since the shipper was a producer of wines and not a ‘‘ wholesale 
grocery house,’’ Division 2 concluded that respondent had no authority 
to transport wine and could not publish rates therefor. 

In I & S M-11187, Soap, Etc.—Between Philadelphia and Delaware. 
Ohio, decided November 13, 1958, The Commission, Division 2, found a 
reduced rate of 89 cents, minimum 26,000 pounds, on soap and related 
articles between the considered points (a distance of 490 miles) to be just 
and reasonable. 








Water Transportation 
By Wester Rogers, Editor 





Sause Bros. Ocean Towing Co., Inc., Extension—General Commodities 


Division 1 decided on November 26, 1958, to deny the application of 
applicant corporation of Portland, Oregon, for a revised permit authoriz- 
ing contract carrier transportation, by nonself-propelled vessels with the 
use of separate towing vessels, of general commodities, between all ports 
and points on the Pacific coast, tributary waterways, bays, and sounds. 

The division said it had not been established that supporting ship- 
pers had need for Sause Bros. proposed service that could not be ful- 
filled by existing water, motor, and rail carriers or that existing services 
of such carriers were unsatisfactory or inadequate. 


Merchants Transportation Co. Carrier Application 


Division 1 decided on November 19, 1958, that the amended certifi- 
cate and order of August 10, 1942, to the extent it authorizes operation 
as a carrier by water, be vacated and set aside. Applicant informed the 
Commission that operations under the amended certificate have not been 
performed for a number of years and that it has no prospects of exercis- 
ing such operating rights in the future and requested that the certificate 
be cancelled. 


I. C. C. W-630 (Sub 7) A. L. Mechling Barge Lines, Inc. Extension—Tampa (3) 


Division 1 ordered on November 18, 1958, that W-630, W-630 (Sub 
2), W-630 (Sub 4), W-630 (Sub 5), and W-639 be reopened for the 
purpose of giving consideration to the decision in W-630 (Sub 7). 

The division also certified that public convenience and necessity 
required the operation by A. L. Mechling Barge Lines, Inc. as a common 
earrier by nonself-propelled vessels with the use of separate towing 
vessels, in interstate or foreign commerce, in the transportation of (1) 
commodities generally between Indiana Harbor and East Chicago, Ind. 
and Chicago and South Chicago, Ill. on the one hand, and, on the other, 
St. Louis, Mo., and all the intermediate ports and points along the Illi- 
nois Waterway, as well as other operations therein certified. 


Finance Dockets 20167 and 20168 Federal Barge Lines, Inc. et al—Control— 
Gulf Canal Lines, Inc. 


Acquisition by Federal Barge Lines, Inc., a Mississippi River Sys- 
tem carrier, of control of Gulf-Canal Lines, Inc., a watercarrier operating 
on the Gulf and Atlantic Intercoastal waterways, has been approved by 
Commission division 4 in F. D. 20167. 

In F. D. 20168 the Federal Barge Line has been authorized to issue 
two six percent installment notes totaling $174,000, due nine years after 
issue. 
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Docket W-630 (Sub 11)—A. L. Mechling Barge Lines, Inc. Temporary Authority 


The above application has been filed under section 311 (a) of the 
Interstate Commerce Act, as amended, for authority to transport by 
means of separate towing vessels a single river-ocean barge loaded with 
approximately 1000 tons of newsprint from the site of the Bowaters 
Southern Paper Corporation on the Hiwassee River at Calhoun, Tennes- 
see to Miami, Florida, empty return to Tampa, Florida, contemplated, or 
in the alternative for a grant of forty-five days operating authority to 
accomplish the move. 


1. C. C. No. 32464 Uniform System of Accounts for Carriers by Inland and 
Coastal Waterways 


On October 15, 1958, a notice of proposed rule making was issued 
and published in the Federal Register on October 24, 1958, by the terms 
of which any interested person could, on or before November 17, 1958, 
submit written views or arguments about certain modifications of the 
Uniform System of Accounts for carriers by Inland and Coastal Water- 
ways, Issue of 1956,—details of the modifications considered were attached 
to the notice,—and consideration having been given to all views, argu- 
ments, and other representations which were timely filed in response to 
said notice of October 15, 1958, division 2 on November 26, ordered that 
effective January 1, 1959, each carrier by inland and coastal waterways 
subject to provisions of the Act shall comply with the modifications which 
shall he served on all interested parties. 
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0. REGULATION * 
02. Federal Regulation 


02.2 Interstate G Foreign Commerce 


02.25 International Movement 


02.25 Since traffic involved will terminate at points in Mexico, pro- 
posed service will be limited to transportation to be performed in foreign 
commerce only. MC-117154, J. D. & D. D. Sisemore, Cont. Car. App., 
11-6-58, Div. 1. 

02.25 Commission’s jurisdiction over these shipments is limited to 
movement to Northgate, N. Dak. or Noyes, Minn. No. 32207, Tower Con- 
struction Co. v. Chicago, B. & Q. R. Co., .... 1. C. C. ...., 10-29-58, Div. 2. 

02.25 With respect to measurement of damages on international traffic 
distinction between proportional and joint rates, on one hand, and, on other, 
local rates to and from border, is crucial. Clearly Commission has no con- 
cern with rate published to apply on movement wholly within Canada. See 
293 I. C. C. 785, 787. No. 31990, Yellow Jacket Boat Co., Inc. v. Atchison, 
TY. & 8S. F. Ry. Co., .... I. C. C. ...., 10-30-58, Commission. 


04. auengt Operations 


04.0 Agricultural 


04. ie! Animals, Fish & Products 
4.02 Transportation of eggs is partially exempt under sec. 203 
(0) (6) of Act. — E. J. Thuemling, Cont. Car. App., .... M. C. C. 
» 10-29-58, Div. 1. 


04.08 Nonexempt Articles 


04.03 Citrus juices, frozen or unfrozen, have long been recognized as 
not being commodities whose transportation is partially exempt within 
meaning of sec. 203(b)(6) and may not be transported without authority 
from Commission. Compare 64 M. C. C. 455. In this connection, note too, 
recent amendment to sec. 203(b)(6) of Act (August 12, 1958), excluding 
citrus juices from purview of that section. MC-92983, Sub 265, Eldon 
Miller, Inc. Ext.—Juices, .... M. C. C. ...., 11-3-58, Div. 1. 


04.1 Incident to Air Transport 


04.10 Generally 


04.10 Considered emergency operation is within scope of sec. 
203(b)(7a) of Act which exempts transportation by motor vehicle when 
incidental to transportation by aircraft. Question whether particular motor 
service, which immediately precedes or immediately follows transportation 
by air, exceeds bounds of bona fide collection, delivery, or transfer services 
and is, in fact, line-haul in character, must be determined by facts in each 
particular case. Length of haul, though significant, is not controlling. 
Daily interterminal line-haul operations of motor carriers, which connect 
with airlines and join with them in supplying interline through service under 
either joint through rates or combination rates, clearly are not within 
exemption provided by statute. Operations here involved, however, are 
sporadic and irregular in point of time, and emergency in character. They 
serve as substitute for impossible or impracticable air transportation, and 
are clearly subordinate to regular air service. Shipments here move on 
through airline bills of lading from pickup point to point of delivery. This 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 

Please see “‘Changes in Format of Certain I. c. C. Bound Volumes” at end 
of Index, regarding (1), (2) and (3), water-carrier and freight-forwarder decisions 
and (4) volume 295 I. C. C. series and future section 214 (Issuance of Securities) 
decisions in “Finance Reports’ volumes of M. C. C. series. 
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motor transportation is readily distinguishable from nonexempt movement. 
In view of emergency character of shipments here involved, which primarily 
are transported by air carrier and are received from or delivered to air 
carrier, and are moving on through bill of lading as part of continuous air 
movement, considered service is incidental to transportation by air service, 
and, therefore, partially exempt from regulation under the provisions of 
sec. 203(b) (7a) of the Act. 48 M. C. C. 310; 73 M. C. C. 677. MC-115855, 
Sub 1, M. V. & Mildred V. Heuvel Ext.—Bendix & Midway Airports, .. 
. & S , 10-30-58, Div. 1. 


04.2 Transportation by Water 


04.20 Generally 


04.20 Mid-America is Delaware corporation engaged in water trans- 
portation, but is exempt from regulation under part III of Act by reason of 
provisions of sec. 303 (b), (c), and (d) thereof and, consequently, has not 
been and is not required to be authorized by Commission to engage in 
interstate or foreign commerce. F. D. 20008, Peabody Coal Co. et al.— 
Control—Mid-America Transp. Co., 10-29-58, Div. 4. 


05. Types of Carriage 


05.0 For-hire Carriers 
05.00 Generally 


05.00 Question of whether transportation concerned is for-hire trans- 
portation provided by one, some, or all of the respondents or is private car- 
riage on their own behalf by shipper respondents can be determined only 
after consideration of all facts and circumstances. No one element standing 
alone is conclusive. 27 M. C. C. 191. MOC-C-2102, L. W. Soukup, Mildred 
D. Soukup & Ivan Kesterman, Co-Partners, dba Pacific Truck Rentals & 
Pacific Diesel Rental Co., a Corporation—Investigation of Operations & 
Practices, .... M. C. C. , 11-6-58, Div. 1. 


05.1 Common Carriers 
05.10 Generally 


05.10 Record in instant proceeding establishes beyond dispute that 
Pacific Diesel and certain owner respondents, jointly, have engaged in 
transportation of property, in interstate commerce, for compensation, as 
common carriers a motor vehicle, in violation of sec. 206(a)(1) of Act. 
MC-C-2102, L. W. Soukup, Mildred D. Soukup & Ivan Kesterman, Co- 
Partners, dba Pacific Truck Rentals & Pacific Diesel Rental Co., a Corpo- 


ration—Investigation of Operations & Practices, .... M. C. C. , 11-6-58, 
Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Applicant under authority granted here would serve only one 
additional shipper. It would dedicate certain equipment to that shipper 
and render specialized operation emphasizing service to meet peculiar need 
of that shipper. Grant of authority herein would not result in any change 
in applicant’s status. MC-95212, Sub 28, Helen R. Henderson Ext.—Sand, 
10-30-58, Div. 1. 


05.22 Assigned Equipment 


05.22  Applicant’s proposal to provide described service through assign- 
ment of their vehicles to exclusive use of supporting shippers under con- 
tinuing contracts will be contract carriage within meaning of definition set 
forth in sec. 203 15 tenes of Act. MC-117296, L. E. Baldwin, Cont. Car. 
App., 11-14-58, Div. 1. 
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05.9 Private Carriers 
05.90 Generally 


05.90 Bona fide private carriage which by nature derives from initia- 
tive of shipper rather than someone else requires no complicated plan of 
operation nor shipper participation in such plan. MC-C-2102, L. W. Soukup, 
Mildred D. Soukup & Ivan Kesterman, Co-Partners, dba Pacific Truck 
Rentals & Pacific Diesel Rental Co., a Corporation—Investigation of Opera- 
tions & Practices, .... M. C. C. ...., 11-6-58, Div. 1. 


05.91 Lessees of Equipment 


05.91 Retention of any responsibility for operation of vehicles, action 
of operators thereof, or safe delivery of cargoes would be inconsistent with 
private carriage by shippers. It is not suggested here, however, that ele- 
ments of responsibility are controlling should it be found that right to 
control, direct, and dominate performance of transportation lies with any 
person or persons Other than those purportedly performing private carriage. 
Assumption of responsibility by shipper in such circumstances merely re- 
lieves, in part, that responsibility which ‘“‘carrier’’ must accept as party 
performing transportation. In the last analysis shipper’s assumption of 
any of a carrier’s responsibility to public, in this day when such respon- 


sibilities readily can be passed on to insurers, is little more nor less than 
rate adjustment. 


Motor carrier operations performed under purported lease arrange- 
ments, in circumstances disclosed herein, found to be for-hire transportation 
within purview of part II of Interstate Commerce Act. . 


Because of strong economic relationship between person or persons 


providing instrumentality and driver, it would be unrealistic to conclude 
that any assumed right to control driver that shipper may have is an exclu- 
sive right and privilege of directing and controlling driver. Shippers 
herein do not have exclusive right to control driver, cannot be said to have 
exclusive control over operation of vehicle, actions of driver thereof, or 
delivery of cargoes, and, as consequence, do not have exclusive right and 
privilege of directing and controlling transportation service performed. 


Even if all responsibilities of an employer with respect to driver are 
assumed by shipper, service offered by Pacific Diesel, alone, or in concert 
with owner respondents, as appropriate, is, in substance, for-hire motor 
carriage subject to regulation under part II of Act. To hold otherwise 
would be inconsistent with remedial purpose of part II and would be in 
contravention of Commission’s duty, imposed by Congress: (1) To provide 
for fair and impartial regulation of all modes of transportation subject to 
provisions of Act, (2) to foster sound economic conditions in transportation 
and among several carriers, and (3) to encourage reasonable charges for 
transportation service, without unjust discrimination, undue preferences or 
advantages, or unfair or destructive competitive practices. MC-C-2102, 
L. W. Soukup, Mildred D. Soukup & Ivan Kesterman, Co-Partners dba Pacific 
Truck Rentals and Pacific Diesel Rental Co., a Corporation—Investigation of 
Operations & Practices, .... M. C. C. ...., 11-6-58, Div. 1. 


05.98 Goods Purchased & Sold 


05.93 While applicant herein is dealer in sand, his deliveries of sand 
to Quaker are not in fact movements in furtherance of his primary business 
enterprise. Quaker does not buy sand from applicant but rather from a 
sand company in which it has confidence. In its discretion it controls ship- 
ments precisely as would any shipper paying for transportation service only, 
and applicant does no more than advance cost and transport sand from one 
point to another in accordance with continuing arrangement. Complaints 
as to quality would no doubt be made to shipper, not to applicant. These 
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shipments have been moving between involved origin and destination points 
since March 1954, and they will continue to move between those points even 
should it be necessary for Quaker to conduct movements in private carriage. 
Described transportation of property by applicant, rather than being in 
furtherance of his primary business enterprise, is transportation for-hire 
for which he must obtain operating authority from Commission. MC-117308, 
R. D. Yiengst, Com. Car. App., .... M. C. C. ...., 11-5-58, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.2 Franchises 
11.22 Enforcement Proceedings 


11.22 Proceeding will be discontinued as to respondent American, but 
with admonition that it take note of unlawful character of transportation 
which it has employed, and with further observance that in light of con- 
clusions herein any future use of such unlawful transportation means would 
be presumptively collusive and wilful. Shipper by mere neglect to inform 
itself cannot excuse use of unauthorized carrier. MC-C-2135, Monkem Co., 
Inc.—Investigation of Operations, .... M. C. C. ...., 10-30-58, Div. 1. 


11.8 Reparation 
11.83 Rail—International Shipments 


11.83 Domestic carriers have statutory duty to establish just and 
reasonable rates to and from international boundaries, or to participate in 
just and reasonable joint through rates. They are liable for damages sus- 
tained in consequence of their failure in that respect, but where complaint 
is against joint through rate or proportional rate to or from border, there 
can be no recovery unless proof is directed to through service. This is not 
true, however, on international traffic where rate in issue is local rate so 
published to or from border. Local rate is complete in itself and is not 
dependent for its application upon movement to or from beyond border, 
and in that respect differs from proportional rate which is in nature of 
division of joint through rate. Thus, where, as here, shipments originating 
at Canadian points beyond border move on local rates from border to desti- 
nations in this country, complaint need not be directed to local rate or rates 
from international boundary. No. 31990, Yellow Jacket Boat Co., Inc. v. 
Atchison, T. & 8S. F. Ry. Co., .... I. C. C. ...., 10-30-58, Commission. 


13. Pleading 


13.7 Amendments 
13.70 Generally 


13.70 While restrictive amendment is acceptable to all parties, Com- 
mission is not bound by such agreements or considerations, where, as here, 
because of their indefinite nature they achieve results inconsistent with 
public interest and effective and practicable regulation. Compare 53 
M. C. C. 255. MC-117060, Otis Brown Com. Car. App., 10-23-58, Div. 1. 


18.72 At Hearing 


13.72 While examiner’s report fails to mention that applicants offered 
amendments at hearing or reasons for his rejection thereof, Commission is 
not bound by any agreement between applicants and other parties to pro- 
ceedings to amend applications. Compare 68 M. C. C. 259. Mere willing- 
ness of applicants to accept restriction does not of itself warrant either its 
acceptance or its imposition in grants of operating authorities. Exceptants 
acted at their own peril in considering acceptance of amendment as foregone 
conclusion and cannot be heard to say they were denied opportunity to 
oppose actively instant applications. —— Darwin Clark Com. Car. 
App., .... M. C. C. ...., 11-€6-68, Div. 1 
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14. Process & Notice 


14.2 Upon Applications 
14.21 Defective 


14.21 Application as filed obscures true intent of purpose of proceed- 
ing which is to establish Springfield-Atlanta route, and, as filed, fails to 
give true notice to interested persons. Denied. MC-8283, Sub 6, Nigro 
Freight Lines, Inc. Ext.—Enfield, Conn., .... M. C. C. ...., 10-31-58, 
Div. 1. 


15. Parties 


15.0 Necessary Parties 
15.03 Applicants 


15.03 Although liquidating carrier has not joined in application, trans- 
action has been appropriately approved by its stockholders. Omission of 
liquidating carrier as joint applicant is immaterial, and notwithstanding 
omission, transaction is merger subject to Commission’s jurisdiction under 
provisions of sec. 5(2) of Act. Compare 5 M. C. C. 781; 36 M. C. C. 159. 
F. D. 20839, Ann Arbor R. Co.—Merger—Menominee & St. P. Ry. Co., 
11-3-58, Div. 4. 


To Same Effect: 


F. D. 20840, Wabash R. Co.—Merger—Detroit & W. Ry., 11-3-58, 
Div. 4. 


15.03 Vendee has outstanding 7,500 shares of common stock all owned 
by Chicago, B. & Q. R. Co., which in turn is controlled through ownership 
of majority of its capital stock by Great Northern Ry. Co. and Northern 
Pac. Ry. Co. It is unnecessary for C. B. & Q. and other rail carriers named 
io become parties applicant herein. 39 M. C. C. 547. MOC-F-6900, Burling- 
ton Truck Lines, Inc.—Pur. (Por.)—Valentine Transfer & Storage Co., Inc., 
10-28-58, Div. 4. 


15.03 No single stockholder holds sufficient stock to control company, 
and there is no evidence of any agreement between any group of its stock- 
holders suggesting such community of interest as would warrant conclusion 
that control of Olivier is or could be exercised by such group through stock 
cwnership; hence it is unnecessary that any such individual be made a 
joint party applicant within principle enunciated in 39 M. C. C. 271. Com- 
pare 65 M. C. C. 577. MC-F-6952, C. I. Whitten Transfer Co.—Pur.— 
Thos, L. Leishman, .... M. C. C. ...., 10-30-58, Div. 4. 


15.1 Proper Parties 
15.15 Interveners 


15.15 After rejecting affidavit of Henry Jenkins Transp. Co., Inc., 
because of its failure to seasonably file protest, examiner properly permitted 
that carrier to intervene at hearing with right to have notice and to par- 
ticipate in all future proceedings. MC-F-6646, P. S. Dubrey Trucking Co., 
Inc.—Pur.—Curley’s Transp. Co., Inc., 11-14-58, Div. 4. 


15.3 Vicarious Representatives 


15.32 Rate Bureaus 


15.32 Agent through its practitioner is here acting in representative 
capacity for respondents, which is foreclosed by Commission’s General Rules 
of Practice. 66 M. C. C. 575, 577. Representation by corporate agent as is 
here attempted violates rule 1.7. I & S M-11218, Vegetable Oils—Phila- 
delphia to Pittsburgh, .... I. C. C. ...., 11-10-58, Div. 2. 
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16. Proof 
16.1 Issues 


16.10 Generally 


16.10 Issue of private carriage is not beyond scope of instant appli- 
cation, since issue of public convenience and necessity need not be considered 
if involved operations are those of private carrier. MC-117808, R. D. 
Yiengst, Com. Car. App., .... M. C. C. ...., 11-5-58, Div. 1. 


16.13 Stipulations 


16.13 Considering all circumstances, stipulation, which is in nature 
of admission against interest or confession by Monkem, is not admissible 
in evidence to show participation by another in acts therein admitted or 
confessed, unless it first be shown by independent evidence that conspiracy 
or unlawful concert of action did in fact exist. MC-C-2135, Monkem Co., 
Inc.—Investigation of Operations, .... M. C. C. ...., 10-30-58, Div. 1. 


16.2 Burden of Proof 
16.20 Generally 


16.20 It is contemplated that all parties to proceeding, regardless of 
where burden of proof rests, will aid in disposition of issues by making 
available all pertinent facts within their knowledge. MO-F-6645, Conti- 
nental Transp. Lines, Inc.—Control—Motor Age Transit Lines, Inc., .... 
M. C. C. ...., 10-29-58, Div. 4. 


16.22 Applications 


16.22 Burden of proof rests with applicant to establish by clear and 
convincing evidence that existing carriers cannot or will not provide an 
adequate service in response to public demand or need. MC-61896, Sub 638, 
Herman Bros., Inc. Ext.—Molasses, 10-30-58, Div. 1. 


16.23 I & S Proceedings 


16.23 Respondent motor carriers having failed to present any pro- 
bative evidence in support of proposed rate, it follows that they have not 
sustained their burden of proof under sec. 216(g) of Act. I & S M-11218, 
Vegetable Oils—Philadelphia to Pittsburgh, .... I. C. C. ...., 11-10-58, 
Div. 2. 


16.7 Admissibility 
16.76 Admissions 


16.76 Subsequent to filing of exceptions and reply thereto, complain- 
ants and interveners in title proceeding filed motion to reopen record for 
purpose of taking new and additional testimony regarding offers from de- 
fendants to establish rate sought if claims for reparation were withdrawn. 
Efforts to negotiate settlements have no legal effect upon Commission’s 
consideration of issues presented. See 285 I. C. C. 744, 746. Motion is 
overruled. No. 32190, Columbus Freight Bureau hw Associated Freight 
Bureaus, Inc. v. Central of Georgia Ry. Co., ... » Ge Ge cccey Swe, 
Div. 2. 


16.76 MC-C-2185, Monkem Co., Inc.—TInvestigation of Operations, 
. M. C. C. ...., 10-30-58, Div. 1. (Please See 16.13, Same Title). 


16.79 Cumulative Evidence 


16.79 Request was denied on ground that, among other things, any 
documents produced would be in substantiation of evidence previously sub- 
mitted by complainant, and any insufficiency of such evidence may properly 
be determined after cross-examination of witnesses. No. 82187, United 
States v. Pennsylvania R. Co., .... I. C. C. ...., 11-12-58, Div. 2. 
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17. Hearing 


17.0 Requisites 


17.00 Modified Procedure 

17.00 Procedure followed here was as prescribed by Commission’s 
rules governing handling of applications through use of verified statements 
which embody fundamental requisites of full hearing as defined in Adminis- 
trative Procedure Act. MC-F-6646, P. 8S. Dubrey Trucking Co., Inc.—Pur. 
—Curley’s Transp. Co., Inc., 11-14-58, Div. 4. 

17.00 Respondent presented no cost evidence in its opening statement. 
Its reply statement contains certain cost data, but presentation does not con- 
form to rule 1.50 of General Rules of Practice, and cannot be considered. 
I & S M-11187, — Philadelphia & Delaware, Ohio, .... I. C. C. 
-.., 11-13-58, Div. 2. 


17.08 Cross-Examination 


17.03 Witness filing sworn statement on behalf of Boston & Taunton 
Transp. Co. was not presented for cross-examination at hearing, and ex- 
aminer properly excluded his statement from among those considered as part 
of record. MC-F-6646, P. S. Dubrey Trucking Co. Inc.—Pur.—Curley’s 
Transp. Co. Inc., 11-14-58, Div. 4. 


17.2 Motions 
17.20 Generally 


17.20 Motion by defendant to dismiss complaint was made before ex- 
aminer who, under Commission’s General Rules of Practice, properly de- 
clined to rule thereon. MO-C-2150, Telischak Trucking, Inc. v. White Bros. 
Trucking Co., .... M. C. C. ...., 10-22-58, Div. 1. 


17.3 Conduct of Hearing 
17.81 Duty to Develop Record 


17.31 Examiner’s interrogation of witness appears to have been proper 
and in conformance with his duty adequately to develop record, and his 
questioning of witness does not disclose any prejudging of matters at issue. 
MC-66900, Sub 19, Houff Transfer, Inc. Ext.—Va. & W. Va., 10-24-58, Div. 1. 


17.4 Reception of Evidence 

17.438 Rulings 

17.48 Examiner did not err in admitting certain evidence admission of 
which was objected to by protestants. Such evidence consists of corrected 
figures in respect of tonnage transported by applicants between involved 
points accuracy of which protestants do not question, and of two exhibits 
setting forth corrected analysis of cost study of applicants’ operations. Evi- 
dence merely corrects or amplifies matters previously submitted, and is not 
beyond scope of oral hearing order. Moreover, protestants were given ample 
opportunity to cross-examine applicants’ witness with respect to matters in 
question, and they were not deprived of any substantial rights thereby. Evi- 
dence was properly received. MO-34970, Sub 2, Daniel & Anthony Clapps 
Ext.—Alternate Route, .... M. C. C. ...., 10-28-58, Div. 1. 


17.5 Argumentation 
17.51 When Allowable 


17.51 In the Matter of Automatic Train Control Devices: Since issues 
involved are not novel, oral argument would serve no useful purpose, and 
request therefor is hereby denied. No. 18418, Southern Pac. Co., 

I. ©. GC. «ccc, SE°8O-SS, Der. S. 


To Same Effect: 


, 18413, New York, C. & St. L. R. Co., .... I. C. C. ...., 11-5-58, 
Div. 3. 
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17.51 Defendant has filed petition for reconsideration of order denying 
its request for oral argument. No error in order of denial is specified, nor 
is it shown that any substantial purpose would be served by granting oral 
argument. Accordingly, petition is denied. No. 32187, United States v. 
Pennsylvania R. Co., .... I. C. C. ...., 11-12-58, Div. 2. 


18. Dadiiene 


18.2 Initial or Recommended 
18.23 By Examiner 


18.23 Examiner denied respondent’s motion to dismiss for want of 
jurisdiction at hearing, and it was not necessary for him to repeat his ruling 
in his report. MC-C-2102, L. W. Soukup, Mildred D. Soukup & Ivan Kester- 
man, Co-Partners, dba Pacific Truck Rentals & Pacific Diesel Rental Co., 
a Corporation—Investigation of Operations and Practices, .... M. C. C. 

, 11-6-58, Div. 1. 


18.3 Exceptions 
18.82 Form & Content 


18.32 Exhibit is map showing states through which defendant operates 
and route of movement of instant shipment. All of this matter was set forth 
in complaint, and thus is not new evidence. Motion to strike is overruled. 
No. 32388, H. H. Hixon & Co. Inc. v. Navajo Freight Lines, Inc., .... I. C. C. 

, 11-3-58, Div. 2. 


18.33 Replies 


18.33 Defendants filed motion to strike certain portions of reply to 
defendants’ exceptions to proposed report on various grounds that they are 
not supported by evidence, are irrelevant and immaterial, or are either 
partially or wholly incorrect. Statements objected to concern principally 
defendants’ reason for maintenance of rate to Atlanta, and are subjective and 
speculative in nature. Except for reference to report in cited proceeding, 
objections are well-founded, and motion to strike is granted. No. 32190, 
Columbus Freight Bureau, Div. Associated Freight Bureaus, Inc. v. Central 
of Georgia Ry. Co., ....I.C. C. ...., 11-38-58, Div. 2. 


18.33 Attached to reply are eenten of certain correspondence between 
applicant and Bureau of Motor Carriers of Commission containing questions 
concerning applicant’s operating rights and expressions of opinion in reply 
thereto. Exceptant filed motion to strike correspondence and all reference 
thereto on grounds that such matters were not introduced as evidence at 
hearing and are not part of record. The motion will be granted. Rule 1.86 
of Commission’s General Rules of Practice. MC-111320, Sub 34, Curtis Keal 
Transport Co., Inc. Ext.—Calif., .... M.C. C. ...., 11-12-58, Div. 1. 


18.35 Defective 


18.35 Statement in defendant’s exceptions that maximum load which 
could be transported in one vehicle over route of movement was 36,000 Ilbs., 
is new matter, and motion to strike is granted. No. 32388, H. H. Hixon & Co. 
Inc. v. Navajo Freight Lines, Inc., .... I. C. C. ...., 11-3-58, Div. 2. 


18.35 Although form of exceptions are not in full compliance with 
Commission’s rules and regulations, they nevertheless indicate basis of objec- 
tions to board’s recommendation and will be considered with admonition that 
rules should in all instances be carefully observed. MC-95922, Sub 11, J. F. 
Lee Ext.—Canned Goods, 11-4-58, Div. 1. 

18.35 Exceptions do not conform entirely with General Practice Rule 
1.96(d) but substance of their contentions is clear and in circumstances 
pleading will be considered. MC-C-2102, L. W. Soukup, Mildred D. Soukup 
& Ivan Kesterman, Co-Partners, dba Pacific Truck Rentals & Pacific Diesel 
Rental Co., a Corporation—Investigation of Operations & Practices, .... 
M.C.C. ...., 11-6-58, Div. 1. 
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18.5 Reconsideration 
18.57 Reopening 


18.57 Record shows Mutrie was represented by counsel and had its 
witness in attendance at hearing but chose not to adduce any evidence even 
though fully aware of fact that examiner had declined to accept amendment 
and had cautioned that there was no assurance of its acceptance by this 
Commission. Having failed to avail itself of ample opportunity to adduce 
evidence at hearing, Mutrie has presented no adequate basis for further 
hearing thereon, and, accordingly, its petition will be denied. MC-117241, 
Darwin Clark, Com. Car. Bg, .... M C.C, ..., 11-68-68, Biv. 1. 


18.57 Request fails to meet ceeabeaeaiinn of sec. 1.101(b) of 
General Practice Rules which specifically require that evidence proposed to 
be adduced must be stated briefly, such evidence must not appear to be 
cumulative; and explanation must be given why such evidence was not 
previously adduced. None of these requirements has been met. Further- 
more, record is adequate to resolve issues and to support conclusions reached 
without further hearing. MOC-F-6646, P. S. Dubrey Trucking Co., Inc.— 
Pur.—Curley’s Transp. Co., Inc., 11-14-58, Div. 4. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.02 Motor Carriers 


20.02 It is Commission’s duty to investigate any operation which may 
be so conducted as to circumvent and evade, and thus violate, provisions of 
Act it is charged with administering, and mere possibility that practices 
investigated may be found not unlawful does not preclude reasonable in- 
vestigation. Clearly authority to regulate motor carriers and brokers in- 
cludes right to investigate and determine who are motor carriers or brokers 
in any doubtful case. Sec. 204(a)(3) and 204(c) of Act. MC-C-2102, L. W. 
Soukup, Mildred D. Soukup & Ivan Kesterman, Co-Partners, dba Pacific 
Truck Rentals & Pacific Diesel Rental Co., a Corporation—Investigation of 
Operations & Practices, .... M. C. C. ...., 11-6-58, Div. 1. 


20.08 Restriction Upon Service 


20.08 Policing problems incident to proposed load restrictions are of 
such character as to render restriction completely undesirable. Imposition 
thereof would achieve results inconsistent with public interest and practicable 
and effective regulation. That part of amendment which would require that 
gaseous fertilizer be spread on farms by applicants constitutes service sepa- 
rate and distinct from that of transporting considered commodities to farms. 
Accordingly, applicants should not be restricted to combined services of trans- 
portation and spreading of fertilizer. Compare 47 M. C. C. 418. MO-117241, 
Darwin Clark, Com. Car. App., .... M. C. C. ...., 11-6-58, Div. 1. 


20.08 Adhering to Commission’s long standing reluctance to accept 
weight restrictions for reasons noted in 69 M. C. C. 89, such restriction will 
not be considered further here. MC-7746, Sub 89, United Truck Lines, Inc. 
Ext.—Alternate Route, .... M.C.C. ...., 10-28-58, Div. 1. 


20.09 Restriction Upon Equipment 


20.09 No need was shown for transportation of commodities other than 
those moving in refrigerated equipment; and, accordingly, authority granted 
herein will be restricted to movements in mechanically refrigerated vehicles. 
MO-107107, Sub 90, Alterman Transport Lines, Inc. Ext.—Tampa & Jackson- 
ville, 10-28-58, Div. 1. 
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20.09 Sec. 208(a) of Act provides “. . . that no terms, conditions or 
limitations shall restrict the right of the carrier to add to his or its equip- 
ment and facilities ...’” Applicant has misconceived purpose of proviso. 
Proviso relates only to quantitative restriction, not to one of qualitative 
nature. See 320 U. S. 401 (1943); 344 U. S. 298, (1953); 28 M. C. C. 91. 
Neither proviso of sec. 208(a) nor any other provision of Act prevents Com- 
mission from authorizing service in terms of type of vehicles to be used or 
type that may not be used. MC-66900, Sub 16, Houff Transfer, Inc. Ext.— 
Change in Commodity Description, .... M.C. C. ...., 11-13-58, Commission. 


20.1 When Interstate Franchise Required 
20.10 Generally 


20.10 No specific authority for return of commodity is required where 
no delivery has been effected. MC-8681, Sub 60, Western Auto Transports, 
Inc. Ext.—Motor Vehicles Eastbound from Denver, 11-17-58, Div. 1. 


20.13 Intrastate Operations 


20.13 Movement of considered commodities from origin point shown to 
destination points within Texas appears to be intrastate in character, making 
it unnecessary to obtain authority from Interstate Commerce Commission to 
conduct such operations. MO-109064, Sub 4, Tex-O-Kan Transp. Co., Inc. 
Ext.—Water & Sewerage Pipelines, .... M. C. C. ...., 10-22-58, Div. 1. 


20.2 Administrative Policies 
20.20 Generally 


20.20 Inasmuch as applicant has performed portion of service previ- 
ously under its through arrangement with Eastern Greyhound Lines, certain 
equities exist in its favor. MO-52475, Sub 8, Potomac Motor Lines, Inc. 
Ext.—Frederick, Md., 11-10-58, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication-Generally 


21.02 Authority granted herein, to extent it duplicates that now held 
by applicant, shall not be construed as conferring more than one operating 
right. MC-94879, Sub 2, Donald Maust Ext.—Somerset County, Pa., 10-27- 
58, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 In view of separate business enterprises in which applicants are 
engaged, appropriate conditions will be imposed requiring maintenance of 
separate accounts and records for their for-hire carrier operations as distinct 
from their other business activities and prohibiting co-mingling of private 
and for-hire traffic. MO-20729, Sub 2, Allen Arnold & Freddie Ahrenstorff 
Ext.—Fertilizer, 10-31-58, Div. 1. 

21.21 In order to comply with fundamental principles and with Com- 
mission’s rules and regulations, operations authorized herein, and accounting 
system with respect thereto, must be conducted and maintained separate and 
apart from private activities. Grant of authority here will be so conditioned. 
See 69 M. C. C. 603. MC-117060, Otis Brown, Com. Car. App., 10-23-58, 
Div. 1. 


21.22 Common & Contract 


21.22 Grant of authority therein, as hereinafter described, would en- 
able such carrier to serve same shipper as common carrier for same com- 
modities and from same origin point that he is now authorized to serve as 
contract carrier, thereby affording opportunity for discriminatory practices 
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which Congress intended to preclude under sec. 210. Accordingly, issuance 
of certificate in MC-117242 will be conditioned upon receipt from applicant, 
Matuszko, of written request fer cancellation of his permit MC-112402. MC- 
117241, Darwin Clark, Com. Car. App., .... M. C. C. ...., 11-6-58, Div. 1. 


21.22 Approval of dual operations at this time would not be construed 
as any waiver of Commission’s right to reconsider this issue at any future 
date should present facts change so as to bring about improper competitive 
situation or result in improper discrimination or preference. MO-52974, 
Sub 5, Jacobs Transfer Co., Inc. Ext.—Meat, .... M. C. C. ...., 11-12-58, 
Div. 1. 


21.22 With respect to dual operations under sec. 210 of Act, it is 
observed that authority granted herein involves commodity entirely different 
from those authorized in partnership’s permit, and although partnership can 
transport painting and decorating equipment, material and supplies between 
points in Md. and Pa., it does not appear that such overlap in territories 
involved may lead to any discrimination of type which sec. 210 contemplates. 
Therefore holding by applicant of authority herein granted and his holding of 
one-third partnership interest in permit in MC-113416 will be consistent 
with public interest and National Transportation Policy. MC-94879, Sub 2, 
Donald Maust Ext.—Somerset County, Pa., 10-27-58, Div. 1. 


21.4 Joinder of Authority 
21.40 Generally 


21.40 Motor common carrier can tack or combine separate grants of 
authorities which are not restricted against tacking provided that there is 
point of service common to both authorities and physical operations are 
rendered through such common point. See 43 M. C. C. 717; 61 M. C. C. 48; 
63 M. C. C. 528; and 67 M. C. C. 123. MO-34970, Sub 2, Daniel & Anthony 
Clapps Ext.—Alternate Route, .... M. C. C. ...., 10-28-58, Div. 1. 


21.40 Under certain conditions common carrier may furnish through 
transportation by combination of several separate grants of authority. On 
other hand, two or more separate grants of contract carrier authority may 
not be tacked so as to provide such through transportation. MC-107640, 
Sub 35, Midwest Transfer Co. of Ill. Ext.—Waukegan, Ill, .... M. C. C. 
...+, 10-29-58, Div. 1. 


21.40 Regular-route common carrier of property may lawfully provide 
through service between authorized points on one existing route and points 
which it is authorized to serve on an additional route later acquired by it 
only in event operations are conducted through common point at which 
service is authorized on both first route and acquired routes. Compare 39 
M. C. C. 339. Stated differently, there must be a point of service common to 
both routes. See 63 M. C. C. 528 and 67 M. C. C. 123. MOC-82838, Sub 6, 
Nigro Freight Lines, Inc. Ext.—Enfield, Conn., .... M.C. C. ...., 10-31-58, 
Div. 1. 


21.42 Restrictions 


21.42 In authorizing sale of involved intrastate rights to applicant, 
Mont. Commission found that irregular route authority in Class B certificate 
“cannot be tacked to regular route authority to form an operation not con- 
templated by the board when certificates were originally issued.” It is well 
settled that operators under second proviso are subject in their interstate 
operations to all limitations as to commodities and territory inherent, or 
specifically provided for, in registered intrastate certificates; and that scope 
of such operations must be governed by interpretation or construction placed 
upon such certificates by issuing state agency. See 54 M. C. C. 21, 102-103; 
and 66 M. C. C. 348, 349. MC-99703, Sub 1, Central Freight Lines— 
Eligibility—Second Proviso, .... M. C. C. ...., 10-29-58, Div. 1. 
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21.42 Generally, Commission is reluctant to localize and isolate grants 
of common carrier authority by encumbering them with restrictions against 
tacking except for good cause shown. MC-112020, Sub 41, Commercial Oil 
Transport Ext.—Jacksonville, Ill., .... M. C. C. .... 10-31-58, Div. 1. 


21.42 In absence of showing of sufficient reason for imposition of 
restriction against tacking, no such limitation should be imposed. See 
73 M. C. C. 538. MC-100451, Sub 78, Ecoff Trucking, Inc. Ext.—Ironton, 
Gifs, .... M. C. CG. , 10-22-58, Commission. 


21.42 No valid reason appears for imposition of tacking restriction 

cn authority granted in findings herein. Compare 74 M. C. C. 609. 

—— Sub 260, E. B. Matlack, Inc. Ext.—2 Ohio Counties, 11-10-58, 
v. 1 


21.42 Restrictions against tacking generally are not imposed unless 
there is some valid reason for so restricting operating authority. MC- 
107640, Sub 35, Midwest Transfer Co. of Ill. Ext.—Waukegan, Ill, .... 
M. C. C. , 10-29-58, Div. 1. 


21.42 As general rule, restrictions against tacking are not imposed, 
and carriers are permitted to join their several authorities and thus operate 
with increased efficiency and better utilize their equipment. However, carrier 
already in field is entitled to protection. Carrier which has obtained 
authority to perform specified operation by proving public convenience and 
necessity should not be subject to unwarranted competition from carriers 
who have obtained duplicative operating authority, not by proving existence 
of public need, but, as it were, by chance. Nevertheless, existing carrier 
is not entitled to protection merely on showing that it is authorized to per- 
form particular service. MC-92988, Sub 183, Eldon Miller, Inc. Ext.— 
Tulsa, Okla., .... M. C. C. , 10-28-58, Div. 1. 


21.5 Points Authorized 


21.50 Generally 


21.50 Although in past some territorial authority has been granted 
in terms of radius about certain point similar to 25 mile radius of New 
York City sought here, it has been Commission’s experience that grant in 
this form leads to interpretive problems, is impracticable, and administra- 
tively undesirable. Also, applications filed with reference to mileage radii 
are similarly susceptible of misconstruction by existing carriers and, from 
abundance of caution, often evoke opposition which otherwise would not 
be engendered. Therefore, except where mileage description about particu- 
lar point is already contained in similar authority held by applicant, or 
where it is inappropriate to describe area sought to be served in any other 
feasible manner, application for, and subsequent grant of, operating 
authority in terms of miles about particular point should be avoided. 
Instead, some definite boundary description should be employed; for ex- 
ample, reference can be made to political boundary such as a township or 
county line, to a natural boundary such as a river, or to a highway. Here, 
authority to be granted best can be described by reference to various coun- 
ties, which will embrace area around New York City to which need for 
proposed service has been determined. Thus scope of right can then be 
ascertained without reference to any other boundary, and can be determined 
without construction of an imaginary line. Authority will be so described. 
MC-67210, Sub 4, Glennon Transports, Inc. Ext.—New York, N. Y 

. oo , 11-5-58, Div. 1. 


21.51 “To or From” Restrictions 


21.51 Although restriction against pickup at points served by rail 
carriers is sometimes imposed in issuance of temporary authority of short 
duration, such restrictions are considered generally undesirable because of 
indefiniteness and are avoided in grants of permanent authority. Compare 
47 M. C. C. 221 and 68 M. C. C. 603. MOC-115952, Sub 1, A. C. Miller Ext. 
—Rough Lumber, .... M. C. C. , 11-7-58, Div. 1. 


” 
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21.53 Cities 


21.53 Applicants by grant of authority to serve “Glastonbury” are 
authorized to serve all points in Town of Glastonbury. The town is an 
unincorporated area within meaning of the formula. See 62 M. C. C. 357, 
and 66 M. C. C. 637. aa Sub 2, Daniel & Anthony Clapps Ext.— 
Alternate Route, .... M. C. C. , 10-28-58, Div. 1. 


21.54 Specified Plants 


21.54 For reasons advanced in 47 M. C. C. 69, service shall not 
be limited to store site. MC-32107, Sub 10, Archer & Archer, Inc. Ext.— 
Petroleum Products in Containers, .... M. C. C. ...., 10-31-58, Div. 1. 


21.54 Grant embracing all points in Philadelphia zone would make 
available motor carrier service at number of points of origin for which no 
need has been shown and which could cause traffic to be diverted from 
opposing rail carriers. Commission is reluctant to limit grant of common 
carrier authority to specific plant site, but in circumstances here disclosed, 
it appears to be only feasible means of providing supporting shipper with 
needed service, and yet protecting opposing carriers’ competitive position. 
MC-102616, Sub 652, Coastal Tank Lines, Inc. Ext.—Philadelphia, 

M. C. C. , 11-12-58, Div. 1. 


21.54 Commission usually refrains from authorizing common carrier 
service from plant sites, but fact that shipper is located somewhat remote 
from established points necessitates such description in this instance. 
MC-116445, Sub 1, L. A. Waldron Ext.—Lumber to Nev., 11-6-58, Div. 1. 


21.55 Indefinite Locations 


21.55 Grant of authority to serve project or job sites is indefinite to 
some degree and undesirable unless definitely necessary for some reason not 
here present. Commission shall, therefore, not confine grant of authority 
to serve project sites. See 68 M. C. C. 14. MC-5267, Sub 9, Wm. R. & 
O. A. Brumfield Ext.—Boettcher, Colo., .... M. C. C. , 10-23-58, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 Shipper’s plant is within the Ft. Morgan commercial zone, and 
authority to serve that point embraces service from shipper’s wy See 
46 M. C. C. 665 and 54 M. C. C. 21. MC-5267, Sub 9, Wm. R. & O. A. 
Brumfield Ext.—Boettcher, Colo., .... M. C. C. , 10-23- 58, Div. 1. 


21.56 New England type towns such as Glastonbury were specifically 
excluded from term “municipality” as defined in the Commercial Zones cases, 
and can have no commercial zones. MC-84970, Sub 2, Daniel & Anthony 
Clapps Ext.—Alternate Route, .... M. C. C. , 10-28-58, Div. 1 


21.57 Commercial Zone Formula 


21.57 Since it has not been specifically defined, commercial zone of 
Hartford must be determined according to population-mileage formula 
established in 46 M. C. C. 665. MC-84970, Sub 2, Daniel & Anthony Clapps 
Ext.—aAlternate Route, .... M. C. C. , 10-28-58, Div. 1. 


21.57 In view of applicant’s insistence that plant is within commercial 
zone, authority will be granted as sought, but applicant is hereby admonished 
that if plant is, in fact, more than three miles from municipal limits, it will 
be outside authority herein granted. MC-112020, Sub 41, Commercial Oil 
Transport Ext.—Jacksonville, Ill., .... M. C. C. , 10-31-58, Div. 1. 

21.57 Enfield and East Windsor are both New England type towns 
with unincorporated urban communities therein. They are not “municipali- 
ties” but rather unincorporated areas within meaning of formula. See 
62 M. C. C. 357, and 66 M. C. C. 637. Only northern part of town of Enfield 
is within commercial zone of Springfield and small southwestern part of 
town of East Windsor is within commercial zone of Hartford. There is no 
common point of service nor any thing approaching one. Even if both 
Enfield and East Windsor were municipalities, applicant’s claim would still 
rest upon unallowed tacking of commercial zones. MC-8288, Sub 6, Nigro 
Freight Lines, Inc. Ext.—Enfield, Conn., .... M.C. C. , 10-31-58, Div. 1 
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21.7 Service Authorized 
21.71 Class of Patrons 


21.71 Permit of respondent is subject to clearly-worded restriction, 
better known as a “Keystone” restriction, limiting persons with whom it 
mnay contract for transportation service; namely, those persons “‘who operate 
wholesale grocery houses, business of which is sale of food.” I & 8S M-11078, 
Wines—New York, N. Y., to Conn., N. J., N. ¥., & Pa. .... I. C. C. ....,; 
11-18-58, Div. 2. 


21.72 Kind of Shipment 


21.72 Return to originai consignor of shipments accepted by consignee 
and later desired to be returned, requires authority; but no additional 
authority is required to return to origin shipments rejected by consignee 
because of damage or other reason, provided provision for such return is 


made in applicable tariffs. MC-115162, Sub 22, Walter Poole Ext.—Feed, 
10-30-58, Div. 1. 


21.72 Individual items transported, and not items in aggregate or 
aggregation thereof, are to be considered in determining whether special 
equipment is required. 61 M. C. C. 783, 791. 


Required use of cranes, derricks, and winches or other hoisting ma- 
chinery for loading, unloading, or both, are services which at least involve 
special handling. Defendant, moreover, is specialist in pipe transportation 
both under its operating authority and from standpoint of its principal 
business. In circumstances, pipe here involved requires special handling 
and is within defendant’s heavy-hauler authority. Compare 53 M. C. C. 401. 
MC-C-2150, Telischak Trucking, Inc. v. White Bros. Trucking Co., .... 

. & & , 10-22-58, Div. 1. 


21.73 Nature of Article 


21.73 Unless refrigeration, which may be on when shipment is 
received in mechanically refrigerated trailers from connecting carriers, is 
withdrawn at once such shipments cannot be received under applicant’s 
authority which excepts ‘‘articles requiring refrigeration.”” Such shipments 
should not be confused with those shipments that have been iced by con- 
signor or connecting carrier, for there refrigerant is part of shipment and 
is applied not by carrier immediately involved. MC-66900, Sub 16, Houff 
Transfer, Inc. Ext.—Change in Commodity Description, .... M. C. C. ...., 
11-13-58, Commission. 


21.76 Transportation of Motor Vehicles by Rail or Water 


21.76 Whether movement 1s initial or secondary depends on whether 
motor vehicle transported is moved from point of manufacture or assembly. 
If so, movement is initial; otherwise it is secondary. See 47 M. C. C. 95. 
MC-116949, A. J. Burns Cont. Car. App., .... M.C.C. , 10-31-58, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 Inasmuch as facilities concerned are nonrail points, imposition 
of usual restrictions attendant to operations of motor carrier affiliates of 
rail lines would be inappropriate. 47 M. C. C. 425. However, applicant 
serving points here involved as motor carrier will have to arrange joint rates 
with railroad or combination of motor-rail rates will be applicable. MC- 
80319, Sub 89, Southern Pac. Transport Co. Ext.—Cameron Meadows, La., 

«os ae Ge , 10-21-58, Div. 1. 


21.78 Substituted Service 


21.78 Auxiliary or supplemental conditions when coupled with key- 
point limitations is intended to authorize all-motor movements in transpor- 
tation of any available traffic which would otherwise move over the lines of 
railroad (Southern Pacific). Fact that Railroad has not been specifically 
shown to have transported air shipments is immaterial inasmuch as it holds 
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itself out and is under a duty to transport such shipments when tendered. 
As long as there is no requirement that shipments transported by applicant 
have prior or subsequent movement by rail, as is case with respect to other 
certificates it holds not pertinent here, and as long as it observes key-point 
limitations, and traffic moves on rail bills of lading and at rail rates, trans- 
portation of air traffic by applicant would constitute service that is auxiliary 
to and supplemental of rail service and is authorized. MOC-30819, Sub 82, 
Southern Pac. Transport Co. Ext.—Choupique, La., 10-21-58, Div. 1. 


21.78 Thus, respondent may not establish rates for substituted rail 
service between points which it is not authorized to serve as motor carrier. 
I & S M-10865, Substituted tiers Freightways, Inc., .... 
~ a, , 11-12-58, Div. 2. 


22. Commodity Authority 
22.0 Generally 


22.01 Interpretation 


22.01 Commission regards term “articles requiring refrigeration” as 
ambiguous in meaning or difficult to apply but there is no suitable substitute 
for use here. Interpretation of “articles requiring refrigeration” in 51 
M. C. C. 619, 624, 625, remains sound and affords ample guide to applicant 
and others as to its application. MC-66900, Sub 16, Houff Transfer, Inc. 
pa a in Commodity Description, .... M. C. C. ...., 11-13-58, 

ommission. 


22.06 Descriptions 


22.06 While as general rule Commission favors use of class descrip- 
tions in motor carrier certificates, in case such as this, where evidence relates 
solely to need for transportation of very limited number of easily describable 
and familiar commodities, there is no justification for granting broader 


commodity authority. 64 M. C. C. 358. MC-929838, Sub 183, Eldon Miller, 
Inc. Ext.—Tulsa, Okla., .... M. C. C. » 10-28-58, Div. 1. 


22.5 Semi-Processed Material 
22.54 Industrial Chemicals & Acids 


22.54 Methyl butynol is chemical under definition accorded that term 
in 63 M. C. C. 677. I & S M-11072, Methyl Butynol—Calvert City, Ky., to 
ee aes |S 3 , 10-27-58, Div. 3. 


22.59 Scrap, Slag, Waste Material 


22.59 Term “scrap metals or scrap metal articles’’ embraces fabricated 
metal products which have fulfilled purpose for which they were manufac- 
tured and have been discarded, or which are intended for use as scrap, but 
it does not embrace nonmetallic waste materials or metals reclaimed from 
scrap. Compare 67 M. C. C. 343. MC-8957, Sub 3, G. H. Brower Ext.— 
Scrap Metals, .... M. C. C. » 10-31-58, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.71 Agricultural 


22.71 Term “farm machinery” is synonymous with “agricultural ma- 
chinery.” Although distinction is sometimes made between farm implements 
and farm machinery, Commission has not generally observed such distinction, 
taking view that former includes the latter. See 62 M. C. C. 555, 565. In 
circumstances, it appears that correct commodity designation is “agricultural 
machinery, implements and parts’ as defined in Appendix XII to report in 
61 M. C. C. 209. MC-82107, Sub 10, Archer & Archer, Inc. Ext.—Petroleum 
Products in Containers, .... M. C. C. » 10-31-58, Div. 1. 
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22.72 Industrial 


22.72 Applicant holds so-called ‘‘Mercer description” authority, 46 
M. C. C. 845; 74 M. C. C. 459, territorially identical with that sought in 
instant application, which authorizes transportation (1) of machinery, equip- 
ment, materials and supplies used in or in connection with discovery, de- 
velopment, production, refining, manufacture, processing, storage, transmis- 
sion, and distribution of natural gas and petroleum and their products and 
byproducts; and (2) of machinery, materials, equipment and supplies used 
in or in connection with construction, operation, repair, servicing, main- 
tenance and dismantling of pipelines, including stringing and picking up 
thereof, over irregular routes. 

Part (2) of Mercer description must be read with part (1) and even 
though it does not mention oil and gas industry, it is so limited and does 
not cover movement of pipe for use in municipal water and sewage systems. 
MC-109064, Sub 4, Tex-O-Kan Transp. Co., Inc. Ext.—Water & Sewerage 
Pipelines, .... M. C. C. , 10-22-58, Div. 1. 


22.76 Automotive Vehicles & Parts 


22.76 Authority to transport used trailers includes authority to trans- 
port wrecked or disabled trailers. 49 M. C. C. 527. Convoy Co. Ext.— 
California. MC-116949, A. J. Burns, Cont. Car. App., .... M.C. C....., 
10-31-58, Div. 1. 


22.76 Shipper’s machines consist of carrier to which there is per- 
manently affixed at New Philadelphia a revolving platform, cab, and boom, 
for powering many attachments which are used in construction work. 
Finished product is fundamentally different from truck or chassis and is 
designed for uses for which carrier (truck chassis) in its original condition 
would be unfit. The considered “gradalls’” are intended primarily for off- 
highway or job-site use. It cannot be found here, even through strained 
interpretation of opposing carrier’s authority to transport trucks and chassis 
(designed primarily for highwdy use) that such authority authorizes trans- 
portation of shipper’s machines. Carrier as converted into road-building or 
earth-moving machine is essentially new and different vehicle from truck 
or chassis. In circumstances, these machines may not be transported under 
authority to transport trucks or chassis. See 54 M. C. C. 689 and 62 
M. C. C. 539. MC-111820, Sub 84, Curtis Keal Transport Co., Inc. Ext.— 
Cam. .... Zz. 6 Cc. , 11-12- 58, Div. 1. 


22.8 Necessaries 
22.86 Furniture & Furnishings 


22.86 In Descriptions case, 61 M. C. C. 209 at page 241, it was stated 
that ‘‘new furniture’”’ list does not include articles which are to be per- 
manently affixed to a building. Review of supporting shipper’s testimony 
herein shows that great majority of its finished items are custom built and 
are designed to be permanently attached to buildings. In circumstances, it 
appears that despite fact that it can transport some types of store and office 
fixtures, opposing carrier is without authority to transport all or any signi- 
ficant portion of commodities for which shipper desires proposed service 
and would be unable to render shipper complete service. MC-27126, Sub 3, 
J. F. Andrews Ext.—Store & Office Fixtures, .... M. C. C. , 10-31-58, 
Div. 1. 


23. Qualification of Applicant & Providence of Operation 
23.0 Generally 
23.09 Requisites 
23.09 Although Kain professes ability to furnish service from North 
Judson to all points in Mich. and Ill. by means of interchange at Chicago, 


Ill., or South Bend, Ind., division 1 correctly concluded that such represen- 
tations are entitled to little weight in absence of affirmative evidence as to 
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willingness and ability of connecting carriers to participate in such move- 
ments beyond indicated points of interchange. MC-52989, Sub 7, Joyce 
Trucking Co. Ext.—North Judson, Ind., .... M. C. C. ...., 10-28-58, 
Commission. 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 While applicant’s current liabilities greatly exceed his current 
assets, certain other factors must be weighed in determining his actual 
financial position. Applicant has been operating for number of years and 
has been providing satisfactory service. During slack period in 1957 he 
undertook to repair his vehicles. This factor, along with certain unexpected 
road assessments, inordinately increased his liabilities. His net operating 
revenue for 1957 amounted to $7,959, and he is presently operating at a 
profit. Grant of authority to extent indicated in findings would aid applicant 
to improve his financial position and would not place him in precarious 
position. Applicant found fit and able to perform service for which need 
is shown. MC-52862, Sub 5, E. J. Boyle, Ext. Rahn Township, Pa., 10-30-58, 
Dev. i. 

23.10 Mere fact that applicant must obtain financing for additional 
equipment does not bar finding of financial fitness, especially where, as here, 
applicant is experienced carrier and has in past operated at a profit. 
MC-100983, Sub 38, H. A. Groseclose Ext.—Additional W. Va. Counties, 
11-5-58, Div. 1. 


23.4 Relations with Other Carriers 
23.42 Sec. 5(2) Approval Necessary 


23.42 Issuance of certificate to applicant will be conditioned upon 
prior approval of common control of applicant and Don Ward, Inc., under 


sec. 5(2) of Act in MC-F-6979. MC-112173, Sub 10, B. E. Richner, Inc. 
Ext.—Grants, N. Mex., .... M. C. C. , 10-30-58, Div. 1. 


23.5 Relation to Patron 
23.51 Captive Carriers 


23.51 Evidence does not disclose domination by supporting shippers 
over applicants such as would render them unfit properly to render proposed 
service. MC-117296, L. E. Baldwin, Cont. Car. App., 11-14-58, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Found that respondent has operated as for-hire carrier by mctor 
vehicle in transportation of salt from Lyons, Kan., to points in Mo. and 
Okla.; that such transportation is and has been unlawful since Monkem is 
not now and has not been authorized by Commission to transport such 
commodity, and that order should be entered requiring respondent Monkem 
to cease and desist from performance of such transportation. MO-O-2135, 
a Co. Inc.—Investigation of Operations, .... M. C. C. , 10-30-58, 

ws Be 


23.62 Good Faith 


23.62 While applicant has transported machinery and other commodi- 
ties without proper authority, this was due to incorrect but apparently 
honest interpretation of its commodity authority. Accordingly, unauthorized 
operations are not bar to any grant of authority herein. MC-73165, Sub 156, 
Eagle Motor Lines, Inc. Ext.—Iron & Steel, 10-27-58, Div. 1. 

23.62 Record is devoid of any proof of wilful intent to violate Act. 
While Commission does not condone any operation which might have been 
conducted by applicant without proper authority, evidence here is not suffi- 
cient to justify finding that he is unfit to conduct operations for which need 
—_ been shown. MO-115952, Sub 1, A. C. Miller Ext.—Rough Lumber, 

- 2: oe 8 , 11-7-58, Div. 1. 
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23.62 Evidence is insufficient to support finding that prior “buy and 
sell’ arrangements were wilfully intended as subterfuge to avoid regulation, 
and should not constitute bar to grant of authority herein. MO-117154, 
J. D. & D. D. Sisemore, Cont. Car. App., 11-6-58, Div. 1. 


23.63 Reformation 


23.63 Record indicates that applicant has performed unauthorized 
transportation for many of shippers here. While there is no intention to 
minimize seriousness with which such operations are viewed, nonetheless 
applicant did so innocently, and promptly discontinued them when their 
legality was questioned. In circumstances, applicant’s past unauthorized 
operations are no bar to grant of authority here. MC-117060, Otis Brown, 
Com. Car. App., 10-23-58, Div. 1. 


23.63 Although applicant’s past unauthorized operations are not con- 
éoned, they should not operate as bar to grant of authority if otherwise 
warranted by evidence. MC-117014, E. J. Thuemling Cont. Car. App., .... 
x. C. GC. ...., S0-80-O8, Ete. 1. 


23.64 Unsubstantial 


23.64 As seen, applicants have conducted certain operations for sup- 
porting shippers without proper authority. While such violations are not 
condoned, they are not of sufficient gravity to warrant finding that appli- 
cants are unfit to perform proposed operations. Each of applicants is 
admonished to comply strictly with Act and Commission’s regulations there- 
under in future. MC-117296, L. E. Baldwin, Cont. Car. App., 11-14-58, 
Div. 1. 


24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 Burden is upon applicants to affirmatively establish that pro- 
posed service is needed and that need therefor cannot or will not be met by 
existing carriers. MC-20729, Sub 2, Allen Arnold & Freddie Ahrenstorff 
Ext.—Fertilizer, 10-31-58, Div. 1. 

24.01 Cement users are satisfied with existing service, but desire an- 
other carrier as extra safeguard or convenience. Mere fact that cement 
company has expanded its facilities, standing alone, without showing of 
inadequacy of existing service, is not sufficient to warrant grant. MO-5267, 
Sub 9, Wm. R. & O. A. Brumfield Ext.—Boettcher, Colo., .... M. C. C. 
-.++, 10-23-58, Div. 1. 


24.01 In proceedings such as this, it is incumbent upon applicant 
affirmatively to show need for its proposed service which existing carriers 
are either unable or unwilling to meet. MC-1078389, Sub 22, Denver- 
Albuquerque Motor Transport, Inc. Ext.—Fia., .... M.C.C. ...., 10-29-58, 
Div. 1. 

24.01 Sec. 207(a) of Act requires that applicant for extension of 
operating authority be found fit, willing, and able properly to perform 
service and to conform to provisions of Act and requirements, rules, and 
regulations of Commission thereunder. MC-78165, Sub 156, Eagle Motor 
Lines, Inc. Ext.—Iron & Steel, 10-27-58, Div. 1. 

24.01 Shippers are not entitled normally to single-line service to 
every point where adequate joint-line service is available thereto, or to 
services of one carrier to serve all their transportation needs unless it can 
be shown that services of existing carriers are inadequate. MO-41255, 
Sub 28, Grubb Motor Lines, Inc. Ext.—Norwood, N. Car., 11-4-58, Div. 1. 

24.01 Few cited instances of unsatisfactory services on part of exist- 
ing carriers are too remote, too infrequent, or too isolated to indicate any 
material inadequacy or deficiency in their services or that such existing 
carriers cannot or will not meet shippers’ reasonable transportation require- 
ments. Extent to which applicants’ service may be required is highly in- 
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definite and speculative. In absence of showing of inadequacy in existing 
motor services, assertions by supporting shippers that proposed service is 
required during peak periods, or because of business expansion to new terri- 
tories, or is preferred over services of existing carriers, do not establish 
need therefor. MC-89084, Sub 3, R. A. Jr. & A. A. Heintz Ext.—Additional 
States, 10-31-58, Div. 1. 

24.01 Where, as here, there is existing service available between 
points sought to be served, it is essential for applicant to show that such 
service is inadequate in some material respect. ao Sub 20, Interstate 
Dress Carriers, Inc. Ext.—Walterboro, 8. Car., .... M. ‘ , 10-31-58, 
Div. 1. 


24.01 While no patrons for proposed service support application, it is 
obvious in view of their numbers that their production as witnesses would 
be impracticable and unduly prolong proceeding. Such patrons are not 
known until they seek to purchase tickets from applicant at Philadelphia 
or other representatives of two airlines at Puerto Rico. Record discloses 
that most of itinerant agricultural workers from Puerto Rico who would 
use proposed service do not speak English and have no knowledge of avail- 
able transportation service. MC-116969, Sub 1, Domingo & Esther Martinez 
Com. Car. App., .... M. C. C. , 10-28-58, Div. 1. 

24.01 While it is possible that availability of additional carrier would 
benefit shipper, this fact alone is not sufficient reason upon which to base 
finding that public convenience and necessity require proposed operation. 
MC-103880, Sub 188, Producer’s Transport, Inc. Ext.—Trenton, Mich., .... 
M. C. C. , 10-30-58, Div. 1. 

24.01 Desire to obtain certificate for purpose of sale is not ground 
for grant of operating authority. MC-96788, Sub 1, Venco Trucking, Inc. 
Com. Car. App., .... M. C. C. , 10-29-58, Div. 1: 


24.01 Mere anticipation of future traffic movements is insufficient and 
does not justify grant of authority. MC-8681, Sub 60, Western Auto Trans- 
ports, Inc. Ext.—Motor Vehicles Eastbound from Denver, 11-17-58, Div. 1. 


24.08 Contract Carriage 


24.03 Preponderance of evidence is that presently authorized common 
carriers are not only ready, willing, and able but eager to provide proposed 
service; and since their service appears adequate to meet needs of support- 
ing shipper, application should be denied. 

Proposed service does not provide for assignment of motor vehicles to 
exclusive use of supporting shipper and shipper has not evidenced any 
distinct need requiring contract carriage. MC-108446, Sub 18, Fischbach 
Trucking Co. Ext.—Burlington, Mass., 11-3-58, Div. 1. 

24.03 It appears that traffic does not require service so distinct or 
specialized that it differs to any great degree from that rendered by motor 
common carrier protestants. Permit denied. MC-95212, Sub 27, Helen R. 
Henderson Ext.—Petroleum Products in Containers, 10-22-58, Div. 1. 

24.03 It does not follow from mere fact of assignment of vehicles that 
it is consistent with public interest to authorize additional service. MC- 
117127, Thos. M. Johnson, Cont. Car. App., 10-22-58, Div. 1. 


24.06 Registered Truck Operations 


24.06 In 36 M. C. C. 659, Commission found that applicability of 
second proviso of sec. 206(a)(1) of Act was dependent upon concurrence 
of following three requirements that: (1) carrier must be lawfully engaged 
in operating solely within a single state; (2) in such state there must be a 
toard having power to grant certificates of public convenience and necessity 
authorizing intrastate operations; and (3) carrier must have obtained such 
certificate. If it is found that carrier fully qualified in each of these re- 
spects, it may thereafter engage in operations in interstate or foreign com- 
merce between same points and in same manner as set forth in its State 
certificates. See also 44 M. C. C. 325, 329. MOC-99708, Sub 1, Central 
Freight Lines—Eligibility—Second Proviso, .... M. C. C. » 10-29-58, 
Div. 1. 
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24.06 Mere preference for interstate certificate authorizing operations 
which are now performed under second proviso, of sec. 206(a), without show- 
ing that public would benefit therefrom, is insufficient to warrant finding that 
proposed operations are required. MC-96733, Sub 1, Venco Trucking, Inc. 
Com. Car. App., .... M. C. C. , 10-29-58, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper has been operating vehicles under lease and has per- 
formed needed service in proprietary equipment. It wishes to end its private 
carriage operations, and it needs services of carrier such as applicant to pro- 
vide this same service on for-hire basis. MC-106433, Sub 2, Antrim 
Co., Inc. Ext.—Natick, Mass., 11-3-58, Div. 1. 


24.09 Fact that traffic which shipper proposes to give to applicant now 
moves in private carriage is not, in and of itself, sufficient basis upon which 
to base broad grant of authority sought. MC-95212, Sub 27, Helen R. 
Henderson Ext.—Petroleum Products in Containers, 10-22-58, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Evidence as to volume of traffic and inadequacy of existing 
service to other Fla. points is irrelevant and without merit on issue of need 
for service to Jacksonville and Tampa. Need must be shown for service to 
points proposed in application. MC-107107, Sub 90, Alterman Transport 
Lines, Inc. Ext.—Tampa & Jacksonville, 10-28-58, Div. 1. 


24.10 Although specific volume of both inbound and outbound traffic is 
indefinite, shippers have demonstrated that they have traffic moving between 
points involved and need dependable transportation service. MO-117249, 
R. D. Breen Com. Car. App., .... M. C. C. , 10-31-58, Div. 1. 

24.10 Convenience of having available local carrier does not in itself 
constitute need for another interstate motor carrier with authority to serve 
considered points. MC-107839, Sub 22, Denver-Albuquerque Motor Trans- 
port, Inc. Ext.—Fla., .... M. C. C. , 10-29-58, Div. 1. 


24.10 While no single existing carrier holds authority to provide com- 
plete service proposed herein, evidence of record is not persuasive that such 
service is needed. MC-111472, Sub 54, Diamond Transp. System, Inc. Ext.— 
Detroit, 10-31-58, Div. 1. 

24.10 Supporting shippers are entitled to irregular-route motor service 
to points in territory where none is presently authorized, and as to remainder 
of territory, they should not be required to depend on one irregular-route 
carrier to satisfy their transportation needs. Inability of carrier to furnish 
service and equipment when needed can disrupt operations of important in- 
dustry. MC-73165, Sub 156, Eagle Motor Lines, Inc. Ext.—Iron & Steel, 
10-27-58, Div. 1. 

24.10 Evidence of past operations lawfully conducted under the pro- 
viso is in and of itself evidence of need for continuance thereof. MC-F-6972, 
C. 8S. Henry Transfer, Inc.—Pur.—S. B. Smith, 11-18-58, Div. 4. 


24.11 Preference or Desire 


24.11 While supporting shippers desire applicant’s proposed service in 
order to have available supplemental method of transportation, in addition 
to existing rail service, this alone is not sufficient basis upon which to predi- 
cate grant, particularly where, as here, motor carrier service is available 
which has not been shown to be inadequate in meeting shippers’ reasonable 
transportation requirements. MC-107839, Sub 22, Denver-Albuquerque Motor 
Transport, Inc. Ext.—Fla., .... M. C. C. , 10-29-58, Div. 1. 


24.11 While supporting shipper prefers that service of more than one 
carrier be made available, this preference alone is not enough to warrant 
grant of operating authority to applicant. MC-61396, Sub 63, Herman Bros., 
Inc. Ext.—Molasses, 10-30-58, Div. 1. 
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24.11 Mere preference for particular carrier’s service is insufficient 
basis for grant of operating authority. MC-102690, Sub 1, Frank Sipos Ext. 
—Hazleton, 10-29-58, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Commission would not be fostering sound transportation system 
by authorizing additional carrier service where it appears that supporting 
shippers have not utilized, or are unwilling to test, services of available ex- 
isting carriers. MC-107839, Sub 22, Denver-Albuquerque Motor Transport 
Inc. Ext.—Fla., .... M. C. C. ...., 10-29-58, Div. 1. 


24.13 Where, as here, supporting shippers have made no attempt to 
obtain service from authorized motor carriers, service of those carriers can- 
not be found to be inadequate. MO-116763, Sub 1, Carl Subler Trucking, 
Inc. Ext.—Southern States, .... M. C. C. ...., 10-31-58, Div. 1. 


24.15 Enlarged Patron Market 


24.15 While evidence adduced with respect to specific destination 
points is somewhat general, nevertheless, in view of newness of product and 
time necessary to effect actual sales thereof, evidence establishes with reason- 
able definiteness that there will be future movements of commodity to 
customers located throughout states sought to be served. MC-64932, Sub 
235, Rogers Cartage Co. Ext.—Mixtures, 10-23-58, Div. 1. 

24.15 Shipper’s aggressive program to obtain new accounts plus fact 
that it only recently has established its facilities at Memphis, indicate reason- 
ably certain prospect that proposed service will be utilized in near future. 
MC-113861, Sub 18, W. H. Wooten & J. H. Parker Ext.—Roxana, Ill., 11-18- 
58, Div. 1. 


24.16 Commercial Competition 


24.16 Shipper is presently soliciting additional business in territory 
and availability of tank-truck service will be helpful in maintaining its com- 
petitive position and in obtaining new customers. Evidence therefore clearly 
shows need for applicant’s proposed tank-vehicular service. MC-102616, Sub 
652, Coastal Tank Lines, Inc. Ext.—Philadelphia, .... M. C. C. ...., 11-12- 
58, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 No public witnesses appeared in support of application, and ap- 
plicant’s contention that evidence of its past operations and savings in 
operating costs between Springfield area and southern points indicates need 
for continuance of such service is without merit. Such operations were con- 
ducted without any semblance of authority therefor and are entitled to no 
consideration here. In circumstances, application must be denied. MC-8288, 
Sub 6, Nigro Freight Lines, Inc. Ext.—Enfield, Conn., .... M. C. C. ...., 
10-31-58, Div. 1. 


24.2 Traffic Available 


24.24 Contingently or Speculatively 


24.24 Shipper’s belief that its volume will greatly increase is merely 
speculative, and its desire for another carrier in event it might be needed is 
no basis for granting application. MC-103880, Sub 188, Producer’s Trans- 
port, Inc. Ext.—Trenton, Mich., .... M. C. C. ...., 10-30-58, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 


24.30 Generally 


24.30 Questions of rates are not material, except where such rates 
amount to an embargo, to issues presented in application proceeding. MO- 
50307, Sub 20, Interstate Dress Carriers, Inc. Ext.—Walterboro, 8S. Car., .... 
M. C. C. ...., 10-31-58, Div. 1. 
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24.30 Desire of shippers for still lower rates, in absence of showing 
that existing service itself is inadequate, is no real justification for grant of 
proposed authority. If sole dissatisfaction stems from belief that rates of 
existing carriers are unjust or unreasonable, appropriate relief is available 
under other provisions of Act. See 68 M. C. C. 503. Applicant believes that 
its proposed service can be performed at rates comparable to C.L. rail rates, 
but this unsupported assertion is not controlling on issue of public need. It 
has not been shown that existing motor carrier rates are so disproportionate 
as to constitute virtual embargo on traffic. Compare 62 M. C. C. 779. MC- 
116763, Sub 1, Carl Subler Trucking, Inc. Ext.—Southern States, .... 
M. C. C. ...., 10-81-58, Div. 1. 


24.4 Adequacy of Facilities 


24.42 Motor Truck Equipment 


24.42 In view of opposing carrier’s willingness to obtain necessary 
equipment, this is insufficient basis for finding that existing motor carrier 
service is inadequate. MC-102616, Sub 681, Coastal Tank Lines, Inc. Ext.— 
Animal & Poultry Feed, .... M. C. C. ...., 11-14-58, Commission. 


24.44 Tank-Truck Equipment 

24.44 Adequate distribution of this substantial production is dependent 
on availability of tank-truck service to reach new customers in destination 
area. MOC-112617, Sub 34, Liquid Transporters, Inc. Ext.—Siloam, Ky. 
cose av oe , 11-18-58, Div. 1. 


24.44 Availability of tank-truck service from origin would also result 
in substantial increase in volume of varnishes and lacquers moving in bulk. 
MC-50069, Sub 192, Refiners Transport & Term. Corp. Ext.—Lacquer & 
Inedible Liquid Corn Products, .... M. C. C. , 10-30-58, Div. 1 


24.5 Adequate Amount of Service 


24.51 Emergency Shipments 


24.51 Desire for supplemental common carrier service to meet emer- 
gency needs does not afford sufficient basis upon which to base grant of 
permanent authority. MC-112173, Sub 10, B. E. Richner, Inc. Ext.—Grants, 
N. Mex., .... M. C. C. , 10-30-58, Div. 1. 


24.53 Railroad 


24.53 Rail service is substantially less advantageous for these shippers 
to use due to delays in obtaining tank cars, longer time in transit, limited 
storage facilities, and necessity of motor hauls for shippers or consignees 
oe located on rail sidings. MO-108678, Sub 13, Liquid Transport Corp. 

xt.—-Dry Sugar in Bulk, 7 +o oe , 11-3-58, Div. 1. 

24.53 Some of tumante originate "at ‘mill sites not located on rail 
sidings and other shipments are destined to construction sites and small 
lumber yards located in rural areas and off-rail. many of which are unable 
to accept C.L. quantities, and therefore require pickup and delivery by motor 
carrier. MC-44128, Sub 24, Transport Corp. Ext.—Lumber, 10-31-58, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 Shipper is entitled to adequate and dependable motor service 
which is not subject to contingency of negotiating contract for contract car- 
riage. MC-95922, Sub 11, J. F. Lee Ext.—Canned Goods, 11-4-58, Div. 1. 


24.57 Though Emery is seeking conversion of its contract-carrier 
status to that of common carrier, no final determination has been rendered 
thereon, so that any service rendered to shipper would be subject to con- 
tingency of negotiating satisfactory agreement. In circumstances, need has 
been established for applicant’s service to extent set forth in findings. MC- 
64932, Sub 235, Rogers Cartage Co. Ext.—Mixtures, 10-23-58, Div. 1. 
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24.6 Adequate Quality of Service 
24.60 Generally 


24.60 One carrier renders daily next-day service to Hernando, with 
arrival at midday, and applicants’ proposal to render next-morning delivery 
is not substantially superior to that presently available, especially in view 
of small volume of traffic involved and consequent limited demand for such 
service. MOC-116784, A. W. Bouchillon & W. A. Sanders Com. Car. App., 
rere , 11-6-58, Div. 1. 


24.62 Animals & Products 


24.62 Supporting shippers have demonstrated substantial need for 
motor carrier transportation of their valuable horses. They require carrier 
which can provide them with transportation on short notice and which is 
able to transport their animals directly from, to, and between race tracks and 
exhibition grounds as occasion demands. Furthermore, they require carrier 
who is dependable and experienced in handling these sensitive animals and 
should not be forced to depend upon existing carriers, which are located at 
distant points or which generally transport large number of horses in single 
van. MOC-117060, Otis Brown Com. Car. App., 10-23-58, Div. 1. 


24.7 Single-Line Service 
24.70 Generally 


24.70 Shippers are not necessarily entitled to single-line service where 
joint-line service is available, unless it is shown that such joint-line services 
of existing carriers are inadequate for their reasonable transportation needs. 
Such showing has not been made here. MOC-107678, Sub 21, Hill & Hill 
Truck Line, Inc. Ext.—Wash., 11-6-58, Div. 1. 


24.70 Traffic consists of nonperishable canned or preserved commodi- 
ties which may be transported in standard motor carrier equipment, and 
there seems to be no reason why joint-line service provided by general com- 
modity carriers should not be fully adequate. MO-1167638, Sub 1, Carl Subler 
Trucking, Inc. Ext.—Southern States, .... M. C. C. ...., 10-31-58, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Commission’s revised deviation rules provide that distance over 
proposed deviation route between points of deviation shall be not less than 
90 percent of distance over authorized regular service route between same 
points, and that such distances shall be computed not from municipal or 
commercial zone limits but from actual junction points of carrier’s author- 
ized service route and proposed deviation route. MC-108987, Sub 15, Murphy 
Motor Freight Lines, Inc., Ext.—Minn., .... M. C. C. » 10-29-58, Div. 1. 


25.01 Basis 


25.01 Alternate route authority may not be granted for purpose of 
performing service which is not authorized over carrier’s present service 
route between termini of such route. I & S M-10865, Substituted Service— 
Consolidated Freightways, Inc., .... I. C. C. , 11-12-58, Div. 2. 


25.07 Requisite Proof 


25.07 Applicant presently has certain authorized alternate routes be- 
tween various points intermediate to termini, so that it actually is seeking, 
at least in part, alternate to an alternate route. In such circumstances there 
must be showing that past service, in absence of existing alternate routes, 
could have been performed with equal effectiveness from competitive stand- 
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point over applicant’s basic service route. Stated somewhat differently, 
showing is required that present alternate route is not responsible for gener- 
ating traffic relied upon by applicant to show that it is competitive with 
existing carriers. MC-75320, Sub 81, Campbell Sixty-Six Exp., Inc. Ext.— 
Alternate Route, .... M. C. C. , 10-30-58, Div. 1. 


25.07 Concerning elimination of gateways, applicant must show that 
(1) it is transporting substantial volume of traffic from and to points in- 
volved by operating in good faith through required gateways and is thereby 
in effective and efficient competition with existing carriers, and (2) elimina- 
tion of gateways will not enable it to institute new service or place it in 
materially improved competitive position with respect to existing carriers, 
to their detriment. MC-66900, Sub 19, Houff Transfer, Inc. Ext.—Va. & 
W. Va., 10-24-58, Div. 1. 


25.07 In considering applications for authority to operate over alter- 
nate routes, Commission has consistently applied three concurrent tests, all 
of which must be met before authority can be granted solely on basis of 
operating economy and carrier convenience. They are that: (1) applicant 
is presently operating between involved points under appropriate authority 
over practicable and competitively feasible route; (2) it is, over such route, 
effective competitor of other carriers operating over direct routes between 
involved points; and (3) it would not be able to perform over proposed 
route service so greatly different or improved as to be tantamount to new 
service, thereby altering competitive situation. MC-1089387, Sub 15, 9 
Motor Freight Lines, Inc. Ext.—Minn., .... M. C. C. , 10-29-58, Div. 

To Same Effect (3 tests): 


MC-75320, Sub 81, Campbell Sixty-Six Exp., Inc. Ext.—Alternate Route, 
ce , 10-30-58, Div. 1. 
MC-34970, Sub 2, Daniel & Anthony Clapps Ext.—Alternate Route, 
ee , 10-28-58, Div. 1. 
MC-105807, Sub 20, Red Ball Transfer Co. Ext.—Chicago, Ill. & St. 
Joseph, Mo., .... M. C. C. , 10-23-58, Div. 1. 
MC-7746, Sub 89, United Truck Lines, Inc. Ext.—Alternate Route, 
M. C. C. , 10-28-58, Div. 1. 


25.07 Where use of alternate route would amount to institution of 
new service, or would provide applicant with substantial competitive ad- 
vantage not heretofore enjoyed, same measure of proof of public convenience 
and necessity is required as in any other application for new authority. 
MC-2229, Sub 84, Red Ball Motor Freight, Inc. Ext.—Alternate Route, 
11-38-58, Div. 1. 


25.07 In considering applications to operate over alternate routes, 
applicant must establish that it is now substantial competitor between in- 
volved termini, over practicable and feasible route, and that grant of re- 
quested authority would not result in institution of new service. In cases 
such as this one, where alternate to an alternate route is requested, that 
proof must relate to applicant’s service route and not to an already granted 
alternate route, or at least it must be shown that service presently per- 
formed over alternate route could as readily be performed over service route 
at somewhat greater cost. In other words, where applicant’s service route 
has been used sparingly and bulk of its traffic is moving over its existing 
alternate route, applicant should show that it could have as effectively and 
competitively operated over its service route as over the alternate route. 
MC-3009, Sub 23, West Bros., Inc. Ext.—dAlternate Routes—U. S. Hwys. 
mee, .... B.€. C. , 10-30-58, Div. 1. 

25.07 In application involving elimination of operations through gate- 
way, essential facts to be shown are (1) whether applicant is actually trans- 
porting substantial volume of traffic between involved points by operating in 
good faith through gateway, and in so operating, is effectively and efficiently 
competing with existing carriers, and (2) whether removal of gateway re- 
quirement would enable applicant to institute new or different competitive 
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service materially improving applicant’s position to detriment of existing 
carriers, and thus disrupting existing competitive pattern. Therefore, 
where elimination of gateway requirement would allow new service or 
would provide applicant with substantial competitive advantage not pre- 
viously enjoyed, it is clearly incumbent upon applicant to prove public con- 
venience and necessity to same extent as in any other application for new 
or additional authority. MC-28067, Sub 9, Williams Motor Transfer, Inc. 
Ext.—Pa. & W. Va., 10-28-58, Div. 1. 


25.08 Granted upon Requisite Showing 


25.08 Alternate Routes Granted by Div. 1: 

Clapps, Daniel & Anthony, MC-34970, Sub. 2, (Conn.—N. Y.), .... M. C. C. 
-+++, 10-28-58. 

Murphy Motor Freight Lines, Inc., MC-108937, Sub 15, Minn., .... M. C. C. 
-++-, 10-29-58. 


Southern Pac. Transport Co., MC-30319, Subs 85 & 87, (La.), 10-21-58 
(Texas), Sub 91, 10-30-58. 


25.09 Denied for Failure of Proof 


25.09 Alternate Routes Denied by Div. 1: 


Campbell a Inc., MC-75320, Sub 81, (Ill.-Ala.), .... M. C. C. 


Red Ball Motor Freight, Inc., MC-2229, Sub 84, (Texas-La.), 11-3-58. 

Red Ball Transfer Co., MC-105807, Sub 20, Chicago, Ill. & St. Joseph, Mo., 
eee 1.) a ~ le 

United ae a Inc., MC-7746, Sub 89, (Wash.-Idaho), .... M. C. C. 

West Bros., Inc., MC-3009, Sub 23, U. S. Hwys. 11 & 80, .... M.C.C. 
10-30-58. 


25.1 Present Base Route 
25.13 Present Restrictions 


25.13 As applicant’s presently authorized service routes, to which 
alternate routes are appurtenant, are not limited to handling of shipments 
having immediately prior or subsequent movement by rail, and so long as 
applicant observes key-point limitations and shipments move on rail bills 
of lading and at rail rates, transportation of air traffic by applicant remains 
service that is auxiliary to and supplemental of rail service and is authorized. 
MC-30319, Sub 85, Southern Pac. Transport Co. Ext.—Alternate Routes, 
10-21-58, Div. 1. 

25.13 Applicant’s certificate authorizing it to operate over service 
routes involved herein does not restrict its services to traffic having prior or 
subsequent rail movement as do certain other of its certificates. It is there- 
fore authorized to transport traffic having prior or subsequent movement 
by air, subject to conditions in its certificate designed to insure that its 
service remains auxiliary to and supplemental of rail service. Hence, it will 
not be necessary to grant specific authority to transport this traffic. MC- 
30319, Sub 87, Southern Pac. Transport Co. Ext.—dAlternate Route, 
10-21-58, Div. 1. 


25.3 Improved Operations 
25.86 Elimination of Gateways 


25.36 Study of map inaicates that direct routing proposed as com- 
pared to routing through Westerly would enable applicant to obtain sub- 
stantial competitive advantage, if application is granted, and would place it 
in position to introduce operation tantamount to new service. MC-28067, 
Sub 9, Williams Motor Transfer, Inc. Ext.—Pa. & W. Va., 10-28-58, Div. 1. 
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25.4 Improved or New Service 
25.41 Length of Route 


25.41 New service would not be created by granting of authority to 
use alternate route in question, inasmuch as use of 111-mile proposed route 
results in saving of only 31 miles. MC-108937, Sub 15, Murphy Motor 
Freight Lines, Inc. Ext.—Minn., .... M. C. C. , 10-29-58, Div. 1. 


25.42 Reduced Transit Time 


25.42 Saving time would place applicant in competitive position it 
does not now enjoy. Denied. MC-75320, Sub 81, Campbell Sixty-Six Exp., 
Inc. Ext.—Alternate Route, .... M. C. C. , 10-30-58, Div. 1. 


25.42 Change from first-afternoon and second-morning deliveries to 
first-morning delivery is tantamount to new service. MC-7746, Sub 89, 
United Truck Lines, Inc. Ext.—Alternate Route, .... M. C. C. » 10-28- 
58, Div. 1. 


25.5 Effect upon Competitive Position 
25.50 Generally 


25.50 Where, as here, resulting mileage eliminations would, in gen- 
eral, be of such magnitude as to allow creation of new services, rather than 
mere improvement of existing services, applicant’s total proposal could not 
in any event be approved because of obvious effect on competitive picture. 
MC-66900, Sub 19, Houff Transfer Inc. Ext.—Va. & W. Va., 10-24-58, Div. 1. 


25.50 If proposed route is authorized, applicant will be able to provide 
next-afternoon service, thus affording it materially increased ability to com- 
pete with protestants on traffic moving between considered points. Appli- 
cant’s proposed operation is tantamount to new service; and in absence of 
showing of public need therefor, application must be denied. MO-105807, 
Sub 20, Red Ball Transfer Co. Ext.—Alternate Route—Chicago, Ill. & St. 
Joseph, Mo., .... M. C. C. ...., 10-23-58, Div. 1. 


25.50 Use of proposed routes would effect savings of 42 percent and 
38 percent, respectively, over existing routes of 423 and 344 miles. In 61 
M. C. C. 421, it was recognized that mileage savings of from 23 to 29 
per cent would alter competitive situation in instances where one-way move- 
ment is 300 miles or more. MC-8009, —_ 23, West Bros., Inc. Ext.—Alter- 
nate Routes—U. S. Hwys. 11 & 80, .... .¢C. Cc. , 10-30-58, Div. 1. 


26. Preservation of Sound Transportation Conditions 
26.1 “Follow the Traffic’? Doctrine 


26.10 Rule Since April 20, 1953 


26.10 Applicant, desiring to follow traffic, must demonstrate that car- 
riers at new location are unable or unwilling to provide service required. 
Compare 69 M. C. C. 229, and 61 M. C. C. 748. MC-111472, Sub 54, Diamond 
Transp. System, Inc. Ext.—Detroit, 10-31-58, Div. 1. 


26.4 Promote Operating Economy 
26.43 Balance Traffic 


26.43 To require shippers to rely on different carrier in each direction 
would result in inefficient operation for both shippers. All factors con- 
sidered, applicant should be authorized to enable provision of proposed inte- 
grated two-way movement of this acid. MC-101458, Sub 22, National Cart- 
age Co. Ext.—Stickney, Ill., .... M. C. C. , 11-5-58, Div. 1. 


26.43 Backhaul is not justification, in itself, for grant of authority to 
perform service not shown to be needed. MO-1167638, Sub 1, Carl Subler 
Trucking, Inc. Ext.—Southern States, .... M. C. C. , 10-31-58, Div. 1. 
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26.6 Competition 
26.60 Generally 


26.60 Through support of one supporting shipper, York has obtained 
authority granted in its Sub 44 application, and it should be given oppor- 
tunity to demonstrate its ability to supply needed service to extent of that 
authority, without added competition from applicant. MC-92983, Sub 183, 
Fildon Miller, Inc. Ext.—Tulsa, Okla., .... M. C. C. , 10-28-58, Div. 1. 


26.7 Effect upon Other Carriers 


26.70 Generally 


26.70 In absence of clear need for applicants’ cement service, it can 
only divert traffic from existing carriers contrary to public interest. MO- 
5267, Sub 9, Wm. R. & O. A. Brumfield Ext.—Boettcher, Colo., .... M. C. C. 

, 10-23-58, Div. 1. 


26.70 Sec. 209(b) of Act, as amended, requires Commission in de- 
termining whether application for contract carrier authority should be 
granted, to consider, among other things, effect on protestants. MC-4409, 
Sub 12, R. & H. Corp. Ext.—Prefabricated Buildings, 11-14-58, Div. 1. 


26.70 No carrier is entitled to protection from competition in con- 
tinuance of service which fails to meet transportation needs of public; and 
public should not be deprived of improved service merely because it may 
result in diversion of some traffic from other carriers. See 67 M. C. C. 735. 
MC-117179, Sub 1, C. A. Story Com. Car. App., 10-29-58, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 Existing motor carriers are entitled to transport all authorized 
traffic which they can handle efficiently and economically before new service 
may be authorized therefor, unless it can be shown that existing carriers 
are unwilling or unable to meet shipping public’s reasonable transportation 
needs in their authorized territories. MC-51018, Sub 4, Besl Transfer Co. 
Ext.—Heavy Machinery, 10-31-58, Div. 1. 


To Same Effect: 


MC-117010, Sub 1, H. D. Wagner Cont. Car. App., .... 
10-23-58, Div. 1. 

26.71 Existing carriers are entitled to transport all traffic which they 
can handle economically and efficiently without added competition of new 


carrier. MC-108446, Sub 18, Fischbach Trucking Co. Ext.—Burlington, 
Mass., 11-30-58, Div. 1. 


To Same Effect: 


MC-61396, Sub 63, Herman Bros., Inc. Ext.—Molasses, 10-30-58, Div. 1. 


MC-929838, Sub 265, Eldon Miller, Inc. Ext.—Juices, .... 
11-3-58, Div. 1. 


26.71 Reason for principle expressed in 70 M. C. C. 343 is that ship- 
ping public has been deprived of vendor’s discontinued transportation serv- 
ice, and other carriers which have been required to expand their carrier 
facilities in order to take up vacuum created thereby are entitled to pro- 
tection as to this traffic and possible adverse effect revitalization of dormant 
operations may have upon them. See 58 M. C. C. 185. MO-F-6598, Kings 
Van & Storage, Inc.—Pur.—Dora Millard, .... M. C. C. ...., 10-31-58, 
Div. 4. 


26.71 Existing carriers are entitled to opportunity to handle new 
traffic as it becomes available; and until it can be established that their 
services are not reasonably adequate, no new carrier should be placed in the 


field. MC-4409, Sub 12, R. & H. Corp. Ext.—Prefabricated Buildings, 
11-14-58, Div. 1. 


* eee es 
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To Same Effect: 
MC-6344, Sub 4, J. W. Turner Ext.—Keene, N. H., 10-30-58, Div. 1. 


26.71 Findings will limit performance to service for supporting ship- 
per solely, which will serve to protect interests of opposing carriers. 
MC-117308, R. D. Yiengst Com. Car. App., .... M. C. C. ...., 11-5-58, 
Div. 1. 


26.73 Motor Bus Carriers 


26.73 At time of hearing, Short Line had just begun to provide single- 
line service between Newport and Boston, and it is entitled to an opportunity 
to develop and improve that service before competing operation is author- 
ized. MC-96345, Sub 1, Southern Massachusetts Bus Lines, Inc. Ext.—New- 
port, R.I., .... M.C.C. ...., 10-80-58, Div. 1. 


26.74 Motor Truck Carriers 


26.74 If sound economic conditions are to be maintained in the in- 
dustry and strong transportation system developed, existing available motor 
carriers, before being deprived of desirable and needed traffic which they 
are authorized to handle, must be shown to be unwilling or unable to meet 
shipper’s reasonable transportation needs. MC-61624, Sub 4, Kirby & Kirby, 
Inc. Ext.—Corp Syrup, .... M. C. C. ...., 11-4-58, Div. 1. 


26.74 Protestant having never transported the traffic would not be ad- 
versely affected by grant of proposed authority. MC-116445, Sub 1, L. A. 
Waldron Ext.—Lumber to Nev., 11-6-58, Div. 1. 


26.79 Lack of Carrier Protestants 


26.79 Only available motor carrier in this area is not presently meet- 
ing shipper’s reasonable transportation requirements. As this carrier does 
not oppose application, there is no showing that it will provide improved 
service or that it is presently ready, willing, and able to meet shipper’s 
needs. MC-52862, Sub 5, E. J. Boyle Ext.—Rahn Township, Pa., 10-30-58, 
Div. 1. 


26.79 Where vendor has conducted little or no operations under 
operating rights which it seeks to transfer, institution of more active opera- 
tions by aggressive vendee would be tantamount to institution of new com- 
petitive operation and should not be sanctioned when probable impairment 
of existing carriers would result. It is immaterial that those carriers have 
not protested application. Compare 56 M. C. C. 597 and 57 M. C. C. 262. 
MC-F-6965, Dealers Transit, Inc.—Pur. (Por.)—Square Deal Cartage Co., 
11-7-58, Div. 4. 


27. Disposition of Applications 
27.2 Motor Bus Operations 


27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Martinez, Domingo & Esther, MC-116969, Sub 1, Com. Car. App., 
M. C. C. ...., 10-28-58. 


Potomac Motor Lines, Inc., MC-52475, Sub 8, Frederick, Md., 11-10-58. 
Turner, J. W., MC-6344, Sub 4, Keene, N. H., 10-30-58. 
27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 
Southern Massachusetts Bus Lines, Inc., MC-96345, Sub 1, Newport, R. L., 
cee Mie Us Us cecey SOS 


ty 
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27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Alterman Transport Lines, Inc., MC-107107, Sub 90, Tampa & Jacksonville, 
Fla., 10-28-58. 

Andrews, J. F., MC-27126, Sub 3, Store & Office Fixtures, .... M.C.C....., 
10-31-58. 

Antrim Transp. Co., Inc., MC-106433, Sub 2, Natick, Mass., 11-3-58. 


Archer & Archer, Inc., MC-32107, Sub 10, Petroleum Products in Containers, 
cee Be Os Ge , 10-31-58. 


Arnold, Allen, & Freddie Ahrenstorff, MC-20729, Sub 2, Fertilizer, 10-31-58. 
Boyle, E. J., MC-52862, Sub 5, Rahn Township, Pa., 10-30-58. 
Breen, R. D., MC-117249, Com. Car. App., .... M. C. C. , 10-31-58. 
Brown, Otis, MC-117060, Com. Car. App., 10-23-58. 
Brumfield, Wm. R. & O. A., MC-5267, Sub 9, Boettcher, Colo., .... M. C. C. 
, 10-23-58. 
Clark, Darwin, MC-117241, Com. Car. App., .... 
Coastal Tank Lines, Inc., MC-102616, Sub 652, Philadelphia, Pa., 
M. C. C. , 11-12-58. 
Animal & Poultry Feed, Sub 631, .. M. C. C. ...., 11-14-58, 
Commission. Prior report, 76 M. C. C. 163, Modified. 
Commercial Oil Transport, MC-112020, Sub 41, Jacksonville, IIL, 
M. C. C. , 10-31-58. 
Eagle Motor Lines, Inc., MC-73165, Sub 156, Iron & Steel, 10-27-58. 
Eastern Exp., Inc., MC-106943, Sub 62, New Holland, Pa., 11-5-58 (embraced 
in MC-35628, Sub 212). 
Feraco, Inc., MC-60229, Sub 4, Dry Bulk Commodities, 
11-3-58. Prior report, 76 M. C. C. 135, Modified. 
Fleming, J. A., MC-13674, Sub 2, Portland, East Windsor & North Haven, 
Coma. .... &. ©. CG. , 11-6-58 (embraced in MC-117241). 
Ford Bros., Inc., MC-112595, Sub 12, Siloam, Ky., 11-18-58 (embraced in 
MC-112617, Sub 34). 
Gasoline Transport Co., MC-109637, Sub 63, Lacquer & Inedible Liquid Corn 
Products, 10-30-58 (embraced in MC-50069, Sub 192). 
Siloam, Ky., Sub 62, .... M. C. C. , 11-18-58 (embraced in 
MC-112617, Sub 34). 
Glennon a Inc., MC-67210, Sub 4, New York, N. Y., .... M. C. C. 


Groseclose, H. A., MC-100983, Sub 3, Additional W. Va. Counties, 11-5-58. 

Henry Transfer, Inc., C. S., MC-38154, Sub 13, (Com. Car.), 11-18-58, Div. 
4 (embraced in MC-F-6972). 

Hill Lines, Inc., MC-76564, Sub 55, Springer, N. Mex., .... 
10-31-58. 


* ©8809 


Houff —— Inc., MC- ets Sub 16, Change in Commodity Description, 
Cc. 11-13-58, Commission. Prior report, 72 M. C. C. 
563, modified. 


Interstate Motor Freight System, MC-35628, Sub 212, New Holland, Pa., 
11-5-58. 

Keal bey Oe Inc., Curtis, MC-111320, Sub 34, Calif., .... M. C. C. 
. , 11-12-58. 

Lee, J. F., MC-95922, Sub 11, Canned Goods, 11-4-58. 
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27.31 Granted (Continued) 

Liquid Transporters, Inc., MC-112617, Sub 34, Siloam, Ky., .... M. C. C. 
‘ , 11-18-58. 

Matlack, Inc., E. B., MC-107403, Sub 260, 2 Ohio Counties, 11-10-58. 

Matuszko, C. C., MC-117242, Com. Car. App., .... M. C. C. » 11-6-58 
(embraced in MC-117241). 


Maust, Donald, MC-94879, Sub 2, Somerset County, Pa., 10-27-58. 
Miller, Inc., Eldon, MC-92983, Sub 280, Pine Bluff, Ark., 11-5-58. 


Tulsa, Okla., Sub 183, .... M. C. C. , 10-28-58. Prior report, 
73 M. C. C. 149, Modified. 


Moon Freight Lines, Inc., MC-16903, Sub 14, Ga. & Va., .... M. C. C. ...., 
11-5-58. 

National Cartage Co., MC-101458, Sub 22, Stickney, IIl1., 
11-5-58. 

Poole, Walter, MC-115162, Sub 22, Feed, 10-30-58. 


Propane Transport, Inc., MC-114969, Sub 9, Siloam, Ky., .. 
11-18-58 (embraced in MC-112617, Sub 34). 

Red Ball Motor Freight, Inc., MC-2229, Sub 87, Ragland, N. Mex., 
M. C. C. , 10-31-58 (embraced in MC-76564, Sub 55). 


Refiners Transport & Term. Corp., MC-50069, Sub 192, Lacquer & Inedible 
Liquid Corn Products, .... M. C. C. , 10-30- 58. 


Richner, Inc., B. E., MC-112173, Sub 10, Granta, De. Eels 0 vce Ee SG oe 
10-30-58. 

Riss & Co., Inc., MC-200, Sub 188, Frozen Foods, 10-22-58. (Issuance of 
certificate withheld pending determination of applicant’s fitness.) 

Rogers Cartage Co., MC-64932, Sub 235, Mixtures, 10-23-58. 

Sipos, Frank, MC-102690, Sub 1, Hazleton, Pa., 10-29-58. 

Southern Pac. Transport Co., MC-30319, Sub 82, Choupique, La., 10-21-58. 

Cameron Meadows, La., Sub 89, .... M. C. C. ...., 10-21-58. 


Creole, La., Sub 90, .... »~ a © » 10-21-58 (embraced in 
Sub 89). 


Story, C. A., MC-117179, Sub 1, Com. Car. App., 10-29-58. 


Tex-O-Kan Transp. Co., Inc., MC-109064, Sub 4, Water & Sewerage Pipelines, 
‘ x. C. GC. 10-22- 58. 


Tranaport Corp., MC- 44128, Sub 24, Lumber, 10-31-58. 
Waldron, L. A., MC-116445, Sub 1, Lumber to Nev. 11-6-58. 


Western Auto Transports, Inc., MC-8681, Sub 60, Motor Vehicles Eastbound 
from Denver, Colo., 11-17-58. 


Wooten, W. H., & J. H. Parker, MC-113861, Sub 18, Roxana, IIl., 11-18-58. 
27.82 Denied 


27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Besl Transfer Co., MC-51018, Sub 4, Heavy Machinery, 10-31-58. 


Bouchillon, A. W., & W. A. Sanders, MC-116784, Com. Car. App., 
mm, ae swe ., 11-6-58. 


Denver-Albuquerque Motor Transport Inc., MC-107839, Sub 22, Fia., 
M. C. C. , 10-29-58. 


Eagle Motor Lanes, Inc., MC-73165, Sub 157, Calif., 10-27-58 (embraced in 
MC-73165, Sub 156). 


Grubb Motor Lines, Inc., MC-41255, Sub 28, Norwood, N. Car., 11-4-58. 
Heintz, R. A., Jr., & A. A., MC-89084, Sub 3, Additional States, 10-31-58. 
Herman Bros., Inc., MC-61396, Sub 63, Molasses, 10-30-58. 
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27.82 Denied (Continued) 


Heuvel, M. V. & Mildred V., MC-115855, Sub 1, Bendix & Midway Airports, 
. MC. C. , 10-80- 58. 


Hill & “Hil Truck Line, fne., MC-107678, Sub 21, Wash., 11-6-58. 
Houff Transfer, Inc., MC-66900, Sub 19, Va. & W. Va., 10-24-58. 
Elimination of Gateways, Sub 21, 10-24-58 (embraced in Sub 19). 


Interstate Dress Carriers, Inc., MC-50307, Sub 20, Walterboro, S. Car., .... 
M. C. C. , 10-31-58. 


Kirby & Kirby, fae., MC-61624, Sub 4, Corn Syrup, .... 
11-4-58. 


Miller, Inc., Eldon, MC-92983, Sub 265, Juices, .... M. C. C. , 11-3-58. 


Nigro Freight Lines, Inc., MC-8283, Sub 6, Enfield, Conn., .... M. C. C. 
‘ , 10-31-58. 

Producer’s Transport, Inc., MC-103880, Sub 188, Trenton, Mich., 
M. C. C. , 10-30-58. 


Subler Trucking, Tne. Carl, MC-116763, Sub 1, Southern States, .... 
M. C. C. , 10-31-58. 
Midwestern States, Sub 2, .... M. C. C. , 10-31-58 (embraced 
in Sub 1). 
bee Oe Inc., MC-96733, Sub 1, Com. Car. App., .... M.C.C... 


Williams Motor Transfer, Inc., MC-28067, Sub 9, Pa. & W. Va., 10-28-58. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
27.41 Applications by Motor Truck Contract Carrier for New or HEx- 
tended Operations Granted By Div. 1, unless otherwise noted. 
Baldwin, L. E., MC-117296, Cont. Car. App., 11-14-58. 
Bower, G. H., MC-8957, Sub 3, Scrap Metals, .... M. C. C. ...., 10-31-58. 
Burns, A. J., MC-116949, Cont. Car. App., .... M. C. C. , 10-31-58. 


Dunavant, T. E., MC-117297, Cont. Car. App., 11-14-58 (embraced in MC- 
117296). 


Henderson, Helen R., MC-95212, Sub 28, Sand, 10-30-58. 


Jacobs Transfer Co., Inc., MC-52974, Sub 5, Meat, .... M. C. C. 
11-12-58. Prior report, 7-31-58. 


Joyce Trucking Co., MC-52989, Sub 7, N. Judson, Ind., ... 
10-28-58, Commission. Prior report, 7-30-57, modified. 


—— Transport Corp., MC-108678, Sub 13, Dry Sugar in Bulk, 
» & & , 11-3-58. 


mm. Tueaster Co. of Ill., MC-107640, Sub 35, Waukegan, IIl., 
M. C. C. , 10-29-58. 


Miller, A. C., MC-115952, Sub 1, Rough Lumber, .... 


Ss. S. & M. Co., MC-117298, Cont. Car. App., 11-14-58 (embraced in MC- 
117296). 


Sisemore, J. D. & D. D., MC-117154, Cont. Car. App., 11-6-58. 
Thuemling, E. J., MC-117014, Cont. Car. App., .... 


Wagner, J. J., MC-117299, Cont. Car. App., 11-14-58 (embraced in MC- 
117296) 


Yiengst, R. D., MC-117308, Com. Car. pony icon a oS , 11-65-58. 
27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 
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27.42 Denied (Continued) 


Diamond Transp. System, Inc., MC-111472, Sub 54, Detroit, Mich., 10-31-58. 
Fischbach Trucking Co., MC-108446, Sub 18, Burlington, Mass., 11-3-58. 


Henderson, Helen R., MC-95212, Sub 27, Petroleum Products in Containers, 
10-22-58. 


Johnson, Thos. M., MC-117127, Cont. Car. App., 10-22-58. 
R. & H. Corp., MC-4409, Sub 12, Prefabricated Buildings, 11-14-58. 


Wagner, H. D., MC-117010, Sub 1, Cont. Car. App., .... M. C. C. ...., 
10-23-58. 


28. Transfer, Modification or Revocation 


28.3 Revocation 
28.30 Generally 


28.30 There has been no showing that defendant is unable, unwilling, 
or has failed to hold itself out to public, to provide service it is authorized 
to perform. Rather, defendant holds itself out to public to perform 
authorized service on demand. Inasmuch as there is no demand for service, 
showing that Homestead has not actually performed service under its 
authority is insufficient to warrant revocation of its authority. Relief for 
complainants is in opposing finance proceeding in event of proposed transfer 
and not here in complaint proceeding. MC-C-1985, Coles Exp. v. Homestead 
Hros., .... M.C. C. ...., 11-6-68, Div. 1. 


28.383 Continuous & Adequate Service 


28.33 Although volume of meat and dairy products handled by de- 
fendant from New York City to points in Fla. is relatively small compared 
to that transported by Alterman and Brown, its active solicitation of such 
traffic and willingness to haul all shipments tendered lead to conclusion that 
it is presently rendering reasonably continuous and adequate service in 
transportation of meat and dairy products from and to indicated points. 


Generally, holder of certificate is required to render reasonably con- 
tinuous and adequate service under terms thereof and failure to comply 
with such requirements constitutes grounds for revocation. However, 
transportation of fresh fruits and vegetables, in motor vehicles is within 
exemption provided by sec. 203(b)(6) of Act, and may be performed by 
defendant without specific authority from Commission. In circumstances, 
no useful purpose would be served in revoking portion of defendant’s cer- 
tificate which authorizes transportation of fresh fruits and vegetables. 
MC-C-2162, Alterman Transport Lines, Inc. v. Yale Transport Corp., .... 
M. C. C. ...., 11-12-58, Div. 1. 


29. Abandonment 


29.1 Jurisdiction 
29.10 Generally 


29.10 Under sec. 1(18) of Act it is made unlawful for any carrier by 
railroad to abandon all or any portion of line of railroad, or operation 
thereof, unless and until there shall first have been obtained certificate from 
Commission that present or future public convenience and necessity permit 
oi such abandonment. Provision is two-fold, applying not only to abandon- 
ment of operation but also to abandonment of ‘‘all or any portion of a line 
of railroad.” That track over approaches and bridge constitute portion of 
main line of applicant is indisputable. Fact that applicant, after it conveys 
title to city, will be granted rights to operate over railroad portions of 
bridge and approaches does not alter nature of antecedent sale, under which 
it will aS of all its rights in the line. Compare 290 I. C. C. 145 and 
290 I. C. C. 229. 
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Found that proposed transactions constitute abandonment and acquisi- 
tion of portion of line of railroad by applicant herein subject to Commission 
jurisdiction under provisions of sec. 1(18). F. D. 20388, Illinois Term. 
R. Co. "/ 3 ae etc.—McKinley Bridge Properties, .... I. C. C. ...., 
11-17-58, v. 4. — 


29.4 Economic Effect 


29.45 Employees 

29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 19871, 
Southern Pac. Co.—Abandonment—Success Branch, 10-29-58, Div. 4. 

To Same Effect: 

F. D. 20826, Chicago, B. & Q. R. Co.—Abandonment—Burgess Jctn.— 
Baker, Ill., 11-18-58, Div. 4. 

F. D. 20888, Illinois Term. R. Co.—Abandonment, etc.—McKinley 
Bridge Properties, 0056. Be We. Ge. c0cns SET ee, Eee. 4. 

F. D. 20309, New York Central R. Co.—Abandonment (Por.)—Buck- 
ingham Branch, 11-3-58, Div. 4. 

29.9 Disposition of Abandonment Applications 


29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4 


Atlantic Coast Line R. Co.—Lake Charm Branch (Fla.), F. D. 20287, 
0.24 mile, 10-29-58. 


Boston & M. R.—(Por.) Central Mass. Branch, F. D. 20365, 5.6 miles, 


11-21-58. 

Chicago, ae Q. R. Co.—Burgess Jctn.— Baker, Ill., F. D. 20326, 4.8 miles, 
11-18-58 

Illinois Term. R. Co.—McKinley Bridge Properties (Mo.-Ill.), F. D. 20388, 
5.6 Gee, ««o. Ee GG cccég BEES 


New York Central R. Co.—(Por.) Buckingham Branch (Ohio), F. D. 20309, 
4.8 miles, 11-3-58. 

Preston R. Co.—Banner Mine (Turner-Douglas Mine), W. Va., F. D. 20204, 
1.88 miles, 11-3-58. 

ee Co.—Success Branch (Calif.), F. D. 19871, 6.66 miles, 

Virginia & C. S. R. Co.—Elizabethtown Branch (N. Car.), F. D. 20059, 
27.64 miles, 10-30-58. 


3. FINANCE 
31. Jurisdiction 
31.3 Securities Subject to Authorization 


81.30 Generally 


31.30 As payment of cash in lieu of fractional shares does not involve 
issuance of securities, that part of application requesting authority to pay 
cash for that purpose will be dismissed for lack of jurisdiction. Nothing 
herein should be construed, however, as authorizing issue and sale of stock 
for purpose of acquiring cash for payment of cash dividends. F. D. 20374, 
Bekins Van & Storage Co. Stock Dividend, 11-3-58, Div. 4. 


31.33 Debentures 


31.33 Authority granted herein is upon express condition that, unless 
and until applicant obtains further authority from Commission, it shall 
retain in account 797, Retained Income Appropriated, an amount which, 
when added to capital stock outstanding, will equal not less than 40 percent 
of total of carrier’s long-term debt, including debentures, and capital stock 
outstanding. F. D. 20818, Virginian Ry. Co. Debentures, 10-29-58, Div. 4. 
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32. Security Issues 


32.1 Amount 
32.14 Capitalizable Assets 


32.14 As indicated, tangible property includes not only property used 
directly in service of transportation, but also property used for storage of 
household goods and terminal operations. Such combination of activities is 
usual among motor carriers of household goods; and, considering nature 
of business, latter class of property may properly be capitalized. F. D. 
20874, Bekins Van & Storage Co. Stock Dividend, 11-3-58, Div. 4. 


32.2 Evidences of Debt 
82.24 Redemption 


32.24 For many years, it has been Commission’s practice, in approving 
issuance of long-term bonds under provisions of sec. 20a of Act, as well 
as in connection with approval of plans of reorganization under sec. 77 of 
Bankruptcy Act, to make provision for gradual retirement of portion of 
bonds prior to maturity, generally through operation of sinking funds, 
except in unusual circumstances, where it appeared that such requirement 
would be unduly burdensome and was not required by public interest. (See 
remarks on this subject contained in 1933 and 1936 Annual I. C. C. Reports 
to Congress, pages 25-26 and pages 16-18, respectively). No circumstances 
in this case would warrant departure from that general practice. F. D. 
18170, Florida East Coast Ry. Co. Reorganization, .... I. C. C. 
11-3-58, Commission. 


eees 


32.9 Unauthorized Issues 
82.90 Validity 


32.90 Sec. 20a of Act provides, among other things, that any securities 
issued where authorization of Commission is required, shall be void, if issued 
without such authorization. Notes and shares of stock issued without 
authorization are void and no means are provided for validating them. 
F, a. 20244, Indianhead Truck Line, Inc. Securities, .... 
11-7-58, Div. 4. 


33. Purpose of Issue 
33.1 Acquisition of Equipment 


33.13 Notes 


on 33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
v. 4: 


Indianhead Truck Line, Inc. Securities, F. D. 20244, .... 
33.5 Issues Incident to Unification 
88.53 Motor Truck—Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Authorized by Div. 4: 


Continental Transp. Lines, Inc. Notes, F. D. 19887, .... M. C. C. 
10-29-58 (embraced in MC-F-6645). 


38.55 Water Carrier 


33.55 Issues of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Authorized by Div. 4: 


Federal Barge Lines, Inc. Notes, F. D. 20168, 11-10-58 (embraced in F. D. 
20167). 
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33.6 Recapitalization 
33.61 Railroad 


33.61 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Railroads Authorized by Div. 4: 


Virginia Ry. Co. Debentures, F. D. 20313, 10-29-58. 
33.63 Motor Truck 


33.63 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Motor Truck Companies Authorized by Div. 4: 


Indianhead Truck Line, Inc. Securities, F. D. 20244, .... be Ge nde dy 
11-7-58. 


33.9 Stock Dividends or Splits 


83.91 Railroad 


33.91 Issue of Capital Stock as Stock Dividend or Split Upon Railroad 
Stock Authorized by Div. 4: 
Atlanta, S. M. & L. Ry. Co. Stock Dividend, F. D. 20355, 11-8-58. 
Chicago G. W. Ry. Co. Stock Dividend, F. D. 20368, 10-29-58. 
33.93 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


Bekins Van & Storage Co. Stock Dividend, F. D. 20374, 11-3-58. 
35. Corporate Reorganization 


35.7 Plans 
35.70 Generally 


35.70 Upon supplemental record made at reopened hearings held pur- 
suant to action of District Court of U. S., Southern District of Fla., referring 
proceedings back to Commission for reconsideration in accordance with 
provisions of sec. 77 of Bankruptcy Act, as amended, plan of internal reor- 
ganization for the Florida East Coast Ry. Co., debtor, approved. Previous 
reports approving other plans of reorganization in F. D. 13170: 252 1. C. C. 
423 and 731; 261 1. C. C. 151; 267 I. C. C. 295 and 729; and 282 I. C. C. 
§1 and 195. F. D. 18170, Florida East Coast Ry. Co. Reorganization, . 

i Ci. t , 11-3-58, Commission. 
35.75 Conditions 


35.75 Conditions agreed upon, in effect, would guarantee all employees 
against loss of pay or seniority rights during their lifetime, with certain 
exceptions respecting retirement or dismissal for disciplinary infractions in 
accordance with existing labor agreements. One condition would protect 
employees not only against losses which might occur as result of debtor’s 
reorganization or acquisition of control authorized, but also against losses 
by reason of “any program of economies undertaken by reorganized 
company.” 

Another condition provides that no employee shall be required to give 
up his home or move from his existing place of employment because of 
reorganization or by reason of “the effectuation of any program of 
economies.’”’ Such restrictions on management policies could result in 
burdensome and intolerable obligations which might seriously handicap 
reorganized company in effectuating more efficient and economical opera- 
tions, even in periods of economic stress and regardless of necessity therefor, 
and in event of severe depression might lead to insolvency of revrganized 
company. Approval of provisions of such nature would discourage rather 
than promote more economical and efficient operations by reorganized com- 
pany and would be contrary to expressed National Transportation Policy to 
promote economical and efficient service and sound economic conditions 
among the several carriers. 282 I. C. C. 271 conditions imposed. F. D. 
13170, Florida East Coast Ry. Co. Reorganization, .... I. C. C. ...., 
11-3-58, Commission. 
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4. SERVICE & OPERATIONS 
42. Terminal 
42.3 Loading & Unloading 


42.30 Generally 


42.30 Matter of loading and unloading is in dispute, respondent claim- 
ing that such services would be performed by shipper and consignee. How- 
ever, tariff makes no such provision, and in absence thereof, carrier generally 
assists in loading and unloading. I & S M-11175, Overflow—Twin Cities, 
Minn. to Chicago, Mll., .... I. C. C. , 11-6-58, Div. 2. 


42.5 Switching 
42.52 Carrier’s Duty 


42.52 Fact that total trackage within Fort area may be greater than 
at industrial sites affords no justification for defendant’s failure to perform 
switching, an ordinary terminal service, under line-haul rates. Compare 
279 I. C. C. 62. 


Considerable portion of trackage, not clearly identified, is in undetermin- 
able or unsatisfactory condition needing rehabilitation, and tracks Nos. 7 
and 9 have excessive curvatures. In such circumstances, carrier is not 
obligated to handle cars beyond reasonable point of interchange. See 263 
I. C. C. 483, 495. 

Switching of interstate traffic by defendant to points of loading or un- 
loading on designated tracks within military reservation of Ft. Monroe, Va., 
found to be service contemplated under line-haul rates, but because of unsafe 
condition of tracks, defendant is not required to operate therover. — 
discontinued. No. 32151, United States v. Chesapeake & O. Ry. Co., .... 

, 11-4-58, Div. 2. 


42.54 ‘eins Movement 


42.54 In 294 I. C. C. 159, rules were liberalized so that certain opera- 
tions were no longer considered as break in a continuous movement, such as 
temporary holding of cars for placement instructions from shipper, shifting 
and switching of cars in process of loading or unloading when incidental to 
placement or removal of other cars, or delay resulting from operations of 
another common carrier by rail on industry tracks. No. 32151, United States 
v. Chesapeake & O. Ry. Co., .... I. C. C. , 11-4-58, Div. 2. 


46.5 Train Control 
46.50 Generally 

46.50 In the Matter of Automatic Train Control Devices: 

Train density since 1933 has increased. Likewise, maximum authorized 
speeds for both passenger and freight trains, since installation of this auto- 
matic train-stop system, have been increased. Notwithstanding installation of 
traffic-control system and other improvements as well as modernization of 
signals, indisputable fact remains that none of these installations is capable 
of stopping a train, when, an engineman, because of physical disability, 
human failure or some other reason, fails to do so. Safety, therefore should 
not be minimized or sacrificed to effect financial advantages or savings. 

Upon further hearing, petition of New York, C. & St. L. R. Co. for 
authority to eliminate installation of automatic intermittent train-stop equip- 
ment on diesel-electric locomotive units and to discontinue automatic inter- 
mittent train-stop system on its Chicago division, denied. Prior reports, 69 
I. C. C. 258; 91 I. C. C. 426; 122 I. C. C. 597; 280 I. C. C. 293; and 297 


I. C. C. 417. No. 18418, New York, C. & St. L. R. Co., coos EO. C. cee, 
11-5-58, Div. 3. 
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Question for determination in instant proceeding is whether changes 
that have taken place since installation of this automatic train-stop system 
by petitioner pursuant to Commission’s order are sufficient to warrant dis- 
continuance of this installation and whether such discontinuance will de- 
crease safety. With exception of certain improvements, same type of signal- 
ling in effect at time of installation of this automatic train-stop system is still 
in use in this territory. Although number of trains has decreased, their 
speeds have been increased and train density in this territory is still fairly 
heavy. Climatic conditions have remained same. Considering speed of these 
trains in a territory where as many as 50 trains are operated daily, discon- 
tinuance of device which is intended to promote safety by automatically 
stopping train when an engineman for any cause fails to observe or passes 
a restrictive or stop signal without taking proper action would materially 
decrease safety in train operation. Under circumstances, every precaution 
should be taken to protect lives and limbs of employees and travelers. Not- 
withstanding improvements made by petitioner in its automatic block signal 
system in use in this territory and other improvements such as installation 
of electric or mechanical switch locks and block indicators, none of these 
improvements or installations is capable of performing most invaluable func- 
tion peculiarly associated with automatic train-stop system, namely that of 
stopping a train when an engineman because of physical disability, human 
failure or some other reason, fails to do so. This feature should not be 
sacrificed in order that more efficient or economical utilization of power or 
financial advantages may be effected. 


Upon further hearing, petition of Southern Pac. Co. for authority to 
discontinue operating of and to remove automatic train-stop devices in service 
between Shellmound (Oakland), and Pittsburg and Bahia, Calif., denied. 
Prior reports, 69 I. C. C. 258; 91 I. C. C. 426; and 197 I. C. C. 647. No. 
13413, Southern Pac. Co., .... I. C. C. ...., 11-10-58, Div. 3. 


5. RATE STRUCTURE 
52. Freight Classification 


52.0 Generally 
52.09 Classification Exceptions 


52.09 Ordinarily, classification imposes the highest rating which par- 
ticular commodity should bear. As a rule, exceptions rating is lower than 
classification rating, and is usually established when transportation circum- 
stances affecting excepted article peculiar to specified area warrant special 
treatment. Thus, exceptions rating higher than classification ratings, in 
absence of extraordinary circumstances, is an anomaly and requires special 
justification. I & S M-11186, Exceptions Ratings on Magnesium Metals, 
cows Be Ge Sh 64009 BEET, a Oe 


53. Rate Adjustments 
53.6 Vehicle Load Shipments 


53.60 Generally 


53.60 Proposed reduced minimum weight appears to have merit. It 
would permit respondent to handle shipment of cement in one vehicle in 
conformity with maximum load limit of State of Texas. In this manner, 
respondent would increase its revenues and reduce its operating costs by 
transporting each shipment in one vehicle. Because of character of equip- 
ment used, Commission has frequently approved lower minimum weights for 
motor than for rail carriers. I & S M-11224, Cement—Maryneal, Texas to 
N. Mex., .... 1.0. C. ...., 11-4-58, Div. 3. 
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54. Joint or Through Routes, Rates & Divisions 


54.5 Routing 
54.53 Duty to Observe Shipper’s 


54.53 Under sec. 15(8) of Act, shipper’s routing instructions must be 
obeyed. No. 31967, New England Box Co. v. Boston & M. R., .... I. C. C. 
...., 10-28-58, Commission. 


55. Competitive Ratemaking 


55.0 Generally 
55.06 Disruption of Rate Structure 


55.06 Proposed rates are not necessary to meet competition. From 
evidence, if approved, these rates would precipitate like adjustments on same 
low level from and to other points in this and other territories, and would 
undermine rate structure on commodities generally in those territories. Rates 
which have that effect on general rate structure are out of harmony with 
provisions of National Transportation Policy which require Commission to 
so administer Act as to foster sound economic conditions in transportation 
and among several carriers, and to encourage reasonable charges for tranpor- 
tation services without unfair or destructive competitive practices. No. 32053, 
Demountable Motor Truck Bodies—Loaded or Empty, .... 
10-31-58, Div. 2. 


55.2 Destructive Competition 
55.23 Rail v. Motor Carrier 


55.23 Due to lower incentive rates, rail protestants will generally have 
lower charges on shipments which are a few hundred pounds or more in 
excess of 36,000 lb. minimum. There is thus no basis for finding that pro- 
posed rates constitute destructive competitive practice. I & S M-11148, 
Alcoholic Liquors—Conn. to N. Y., .... I. C. C. ...., 11-4-58, Div. 2. 


55.3 Rate Parity 
55.30 Generally 


55.30 Reduced rates proposed by carriers may not be found just and 
reasonable merely because they are on same level as those published by one 
or more of their competitors. I & S M-10507, Auto Parts, Machinery, Plate 
—Central Territory, .... I. C. C. ...., 10-31-58, Div. 2. 


55.5 Minimum Weights 
55.50 Generally 


55.50 Proposed overflow rule by failing to set out minimum weight 
for first trailer appears to be perversion of theory generally offered in justi- 
fication of T.L. rates, which is that such rates in conjunction with their 
governing minimum weights yield reasonable charges per vehicle, and that 
lower rate is warranted by heavier loading. I & S M-11175, Overflow—Twin 
Cities, Minn. to Chicago, IIL, .... I. C. C. ...., 11-6-58, Div. 2. 


55.50 Commission has frequently approved minimum weights for 
motor carriers approximately equal to carrying capacity of two or more 
trucks where such minima appeared to be competitively necessary. Whatever 
inherent advantage rail carriers may have in greater carrying capacity of 
cars as compared with trucks is refiected in transportation costs. I & S M- 
10805, Pulpboard Bet. Atlanta, Ga. & Memphis, Tenn., .... I. C. C. ...., 
10-28-58, Div. 3. 
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55.7 Private Carrier Competition 
55.70 Generally 


55.70 Moving force behind proposed reduction is real threat of diver- 
sion to private carriage by shipper. Evidence is convincing that proposed 
rate is necessary to avert that diversion. I & S M-10805, Pulpboard Bet. 
Atlanta, Ga. & Memphis, Tenn., .... I. C. C. , 10-28-58, Div. 3. 


55.8 Compensativeness 
55.80 Generally 


55.80 In proceeding of this nature, prerequisite to approval of pro- 
posed reduced rate is proof of its compensativeness. I & S M-11072, Methyl 
Butynol—Calvert City, Ky. to N. J., .... I. C. C. , 10-27-58, Div. 3. 


55.81 Burden of Showing 


55.81 Act imposes upon respondent seeking rate changes burden of 
proving as minimum requirement that rates proposed will be reasonably com- 
pensatory. I & S M-10507, Auto Parts, Machinery, Plate—Central Territory, 
owee Sela ae , 10-31-58, Div. 2. 


55.83 Motor Carrier Rates 


55.83 Respondents submitted no cost evidence, and comparison with 
lower single-line rates maintained by it from same origin to other destina- 
tions is not convincing that proposed rate, which would require joint-line 
services, would be compensatory. I & S M-11072, Methyl Butynol—Calvert 
City, Ry..to BW. dé. .... 1.6. C , 10-27-58, Div. 3. 


55.83 Considering increased minimum earnings that would result 
from proposed rate, together with other evidence, rate would be reasonably 
compensatory. I & S M-11110, Radio, TV Sets—New Brunswick to Pitts- 
burgh, .... 1. C. C. , 11-38-58, Div. 3. 


55.83 In view of rate comparisons showing that proposed rate is rea- 
sonably aligned with rates on same commodities established by respondent 
to other points in Ohio, nothing to contrary having been shown, it is con- 
cluded that considered rate is reasonably compensatory. I & S M-11187, 
Soap, etc.—Bet. Philadelphia & Delaware, Ohio, .... I. C. C. , 11-13-58, 
Div. 2. 


56. Demurrage & Storage 
56.1 Carrier’s Duties 


56.10 Generally 


56.10 Defendant’s failure to comply with complainant’s request for 
gondola cars was proximate cause of detention and accrual of charges col- 
lected. It is duty of carrier to furnish type of equipment ordered, or its 
equivalent. Shipper is not to be penalized because of fault of carrier. See 
291 1.C. C. 361. 


Demurrage charges collected for detention at Curtis Bay (Baltimore), 
Md., of cars containing imported chrome ore, found unjust and unreasonable. 
Reparation awarded. No. 82888, General Refractories Co. v. Baltimore & O. 
me Oy, 1 ew DS O'S. , 11-12-58, Div. 3. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 It is fundamental that carrier may not publish or maintain rates 
for transportation service which it has no authority to perform. Respondent 
will be expected to comply with terms and conditions of its permit. I & 8 M- 
11078, Wines—New York, N. Y. to Conn., N. J., N. Y. & Pa., .... 1. C. C. 

, 11-18-58, Div. 2. 
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57.3 Interpretation 
57.39 Particular Provisions 


57.39 Wording of proposed minimum-weight restriction, “. . . The 
entire shipment must be loaded on not more than two vehicles and must not 
be less than 70,000 pounds,” can be construed to mean that proposed rate 
would not be applicable on shipments under 70,000 pounds. Respondents 
assert that charges on such shipments would be at proposed rate on the basis 
of 70,000 pounds, but they are agreeable to rewording schedules to clarify 
that purpose. Such clarification is condition precedent to approval of pro- 
— schedules. I & S M-10805, Pulpboard Bet. Atlanta, Ga. & Memphis, 

+ ae Se. ee , 10-28-58, Div. 3. 


58. Charges 


58.0 Generally 
58.02 Misrouting 


58.02 It is recognized duty of originating carrier to direct shipper’s 
attention to inconsistency between rate and route inserted in bill of lading, 
but this obligation does not extend to inconsistency between shipper’s rout- 
ing and rate on basis of which charges are prepaid where latter rate is not 
inserted in bill of lading. See 234 I. C. C. 105, 109 


General rule to be applied when shipper specifies routing but does not 
specify rate was stated by division 3 in 279 I. C. C. 713, 714: “When a 
shipper tenders to a carrier for execution a bill of lading with the route 
designated therein, and when no inconsistent rate is inserted or other evi- 
dence of error is apparent, it does not constitute misrouting by the carrier 
to move the shipment over the designated route even though a lower rate 
may be in effect over another route.” No. 31967, New England Box Co. v. 
Boston & M. R., .... I. C. C. , 10-28-58, Commission. 


58.1 Description of Articles 


58.11 Components 


58.11 At their ultimate destinations they constitute towers ranging 
in height from 120 feet to 245 feet, while in transit they were in sections 
only 20 feet long. Therefore, shipments to Seattle were embraced within 
the commodity description ‘‘towers, radio or television, knocked down,” and 
commodity rates were ag ag thereon. No. 32207, Tower Construction 
Co. v. Chicago, B. & Q. R. Co., . I. C. C. , 10-29-58, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.02 Entire Charges 


60.02 In exercise of its authority to award damages, Commission re- 
quires that total rate or charge within its jurisdiction be shown to exceed 
reasonable maximum. Thus, in 301 I. C. C. 231, combination rate was found 
not shown to have been unreasonable where only one factor was attacked, 
even though parties had stipulated that remaining factor was reasonable. 
No. 31990, Yellow Jacket Boat Co., Inc. v. Atchison, T. & 8S. F. Ry. Co 

. IC. C. ...., 10-30-58, Commission. 


60.3 Conformity with Fourth-Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 Over direct route 37-cent rate was held as maximum. Columbus 
is located on indirect route; and since higher rate to that point was covered 
by relief granted in connection with rate to Atlanta established on December 
30, 1955, there were no violations of sec. 4, as alleged. No. 32190, Columbus 
Freight Bureau, Div. Associated Freight Bureaus, Inc. v. Central of Georgia 
Ry. Oo, .... LC. CG. ...., 11-8-68, Div. 3. 
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60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 It is well settled that through rate which exceeds combination 
of intermediate rates is prima facie unreasonable. 

Average revenue at rate sought would have been 36.3 cents a truck- 
mile, which, considering extraordinary length of haul, compares favorably 
with average truck-mile expense of defendant. In these circumstances, 
record would not support finding that prima facie showing of unreasonable- 
ness made by complainant has been rebutted. No. 32383, H. H. Hixon & Co., 
Inc. v. Navajo Freight Lines, Inc., .... I. C. C. » 11-38-58, Div. 2. 


60.5 Export & Import Rates 
60.50 Generally 


60.50 Prime factor for consideration in complaints involving ship- 
ments of “frustrated freight” is whether vessel space was reserved prior to 
shipment. This tends to indicate whether or not due diligence was exhibited 
on part of shippers to avoid noncompliance with provisions of export tariff. 
No. 32187, United States v. Pennsylvania R. Co., .... I. C. C. , 11-12-58, 
Div. 2. 


60.51 Comparison with Domestic Rate 


60.51 In instant proceeding, no reparation is sought and none will here 
be awarded. Complainant does not assail reasonableness of domestic rate, as 
such, but alleges that charges based thereon, in view of fact that shipments 
ultimately were exported and of extraordinary circumstances shown in con- 
nection therewith, were unjust and unreasonable to extent that they exceeded 
those based on export rates from and to same points. Arizona Grocery Co. 
ease principle, 284 U. S. 370, to extent assailed domestic rates were pre- 
scribed, is not controlling. Under somewhat similar circumstances, like 
finding was made in 259 I. C. C. 793, 797. No. 32187, United States v. 
Pennsylvania R. Co., .... I. C. C. , 11-12-58, Div. 2. 


61. Analogous or Homogeneous Articles 


61.2 Transportation Characteristics 
61.22 Animals & Rough Products 


61.22 Fertilizer has been treated leniently rate-wise. 146 I. C. C. 
419 and 163 I. C. C. 376, 382. Importance of fertilizer to agriculture is 
reason which prompted lenient treatment of that commodity in distributing 
burden of freight transportation. Similar situation is not presented here 
with respect to glue stock, which is not product of agriculture. As for other 
compared commodities, limestone is ordinarily shipped for very short dis- 
tances; bauxite ore, which is used in production of alumina, is not used in 
the area considered; and manganese ore is an import commodity and does 
not move to this destination area. No. 32178, Consolidated age | Indus- 
a Te of “6. Chemical Co. v. Ahnapee & W. Ry. Co., .... I. C. C. 

11-6-58, Div. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Best test of what this suburban traffic can and should reason- 
ably yield above its out-of-pocket costs is derived from comparison with 
suburban fares approved by Ill. Commission for Chicago, R. I. & P. R. Co., 
whose operations are also completely dieselized and appear to be substan- 
tially similar to those of —. = $1742, Chicago Intrastate Sub- 
urban Fares of Milwaukee R., .... . C. » 10-31-58, Commission. 
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62.01 Cost is not only element which may properly be considered in 
passing upon reasonableness of rates. Rate adjustments, as they presently 
exist, especially where prescribed by Commission, are also entitled to serious 
consideration. Best rate comparison of record, differences in transportation 
conditions considered, is that between rates proposed and minimum basis 
prescribed for all-freight rates generally in this territory. Obviously, rate 
spread represented by 45 percent of first class on the one hand, and 6.6 or 
even 8 percent of first class on other, cannot be justified by difference in 
carrier costs occasioned by use of carrier equipment in one instance and 
private equipment in other. No. 32053, Demountable Motor Truck Bodies— 
Loaded or Empty, .... I. C. C. , 10-31-58, Div. 2. 


62.05 Reasonableness of Compared Rates 


62.05 Local rate reduced to meet competition is not necessarily below 
maximum reasonable level as factor for application on through shipment. 
No. 32388, H. H. — & Co., Inc. v. Navajo Freight Lines, Inc., .... I. C. C 

, 11-3-58, Div. 2. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 System average costs are based on transportation of all kinds 
of traffic, T.L. as well as L.T.L., and are of much less probative value in 
determining compensatory character of rates on T.L. traffic between particu- 
lar points than are specific costs of movement concerned. I & S M-10805, 
Pulpboard Bet. Atlanta, Ga. & Memphis, Tenn., .... I. C. C. , 10-28-58, 
Div. 3. 


64.14 Typicality of Cost Study 


64.14 Cost study based on data compiled by Commission’s Cost Find- 
ing Section, which reflects expenses of class I motor carriers of general com- 
modities operating in southwestern territory in 1953, is of little value here 
for reason that respondent specializes in transportation of one commodity 
only. I&S8 — 7" Cement—Maryneal, Texas to N. Mex., .... I. C. C. 

, 11-4-58, Div. 3. 


66. Class Rates 


66.6 Industrial Manufactures 
66.62 Nonferrous Metal Articles 


66.62 Proposed increased L.T.L. exceptions rating on certain mag- 
nesium metal articles found not shown to be just and reasonable. I & 8S 
M-11186, Exceptions Ratings on Magnesium Metals, ce gh G 
11-17-58, Div. 3. 


66.7 Machinery, Equipment, Implements & Appliances 
66.78 Other Transportation 


66.78 Upon reconsideration, rates on boat shapes (originating at 
Mahone Bay, Nova Scotia, Canada), in C.lLs., from international boundary 
to Denison, Texas, found unjust and unreasonable. Just and reasonable 
rates prescribed and reparation awarded. Findings in prior report, 302 
I. C. C. 657, affirmed. No. 31990, Yellow Jacket Boat Co., Inc. v. Atchison, 
T. &8. F. Ry. Co., .... 1.6. C. , 10-30-58, Commission. 


66.8 Necessaries 


66.81 Manufactured Foods 


66.81 Rate charged on shipment of roasted ground coffee from San 
Francisco, Calif. to Chicago, Ill., found to have been unjust and unreason- 
able. Just and reasonable rate determined. No. 82888, H. H. Hixon & Co., 
Inc. v. Navajo Freight Lines, Inc., .... I. C. C. » 11-3-58, Div. 2. 
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67. Commodity Rates 
67.0 Generally 


67.0 Generally 


67.0 Proposed overflow rule in connection with T.L. rate on all kinds 
of freight from Minneapolis & St. Paul, Minn. to Chicago, Ill., found not 
shown to be just and reasonable. I & S M-11175, Overflow—Twin Cities, 
Minn, to Chicago, TIL, .... I. C. C. , 11-6-58, Div. 2. 


67.01 All Freight Mixtures 


67.01 Rates & charges on loaded & empty-return demountable motor- 
truck bodies on flat cars between Jersey City, N. J., on the one hand, & on 
the other, Washington, D. C. & Baltimore, Md., found unlawful. No. $2058, 
Demountable — Truck Bodies—Loaded or Empty, .... I. C. C. ...., 
10-31-58, Div. 2. 


67.09 Miscellaneous Commodities 


67.09 Proposed T.L. rates from Chicago, Ill. on automobile parts & 
related articles to Indianapolis, Ind., on machinery, machines, or parts to 
Louisville, Ky., & on terne or tin plate, lithographed, to Cincinnati, Ohio, 
found not shown to be just and reasonable. I & S M-10507, Auto Parts, 
Machinery, Plate—Central Territory, .... I. C. C. , 10-31-58, Div. 2. 


67.2 Animals & Rough Products 
€7.27 Hides, Skins & Pelts 


67.27 Rates on gluestock, in C.Ls., from points in official territory & 
extended zone C in Wis. to S. Wilmington, Mass., found not shown to be 
unjust or unreasonable, and corresponding rate from Endicott, N. Y. to 
Gowanda, N. Y., found not shown to be unduly preferential or prejudicial. 
No. 82178, Consolidated Chemical Industries, Div. of Stauffer Chemical Co. 
v. Ahnapee & W. Ry. Co., .... I. C. C. , 11-6-58, Div. 3. 


67.5 Semi-Processed Material 
67.53 Vegetable & Animal Oils & Grease 


67.53 Proposed reduced T.L. rate on edible vegetable oils from Phila- 
delphia, Pa. to Pittsburgh, Pa., found not shown to be just and reasonable. 
I & S M-11218, Vegetable. Oils—Philadelphia to Pittsburgh, ae 8 

-, 11-10-58, Div. 2. 


67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced T.L. rate on methyl butynol from Calvert 
City, Ky. to Bound Brook & Nutley, N. J., found not shown to be just and 
reasonable. I & S M-11072, Methyl Butynol—Calvert City, Ky. to N. J., 
oa be) ee , 10-27-58, Div. 3. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Rates & charges on radio towers, in C.Ls., from Sioux City, Iowa 
found applicable on shipments to Seattle, Wash., and inapplicable on ship- 
maents to Northgate, N. Dak., & Noyes, Minn. Applicable rates determined. 
No. 832207, ~ iy Ady epee Co. v. Chicago, B. & Q. R. Co., .... 1. C. C. 

, 10-29-58, Div. 2. 


67.61 Just & reasonable charges on 75 C.Ls., of iron & steel articles, 
steel ingots, & billets shipped from origins in Ohio, Pa., W. Va. & Md. to 
New York, N. Y., during 1941 & 1942, for export, but not exported through 
that port because of war conditions, determined. No. 32187, United States 
v. Pennsylvania R. Co., .... 1. C. C. ...., 11-12-58, Div. 2. 
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67.63 Wood Articles 


67.63 Upon reconsideration, C.L. shipments of wooden box material, 
from Winchester, N. H. to Charlestown, Ind., found to have been misrouted. 
Waiver of collection of outstanding undercharges authorized to extent indi- 
cated, and resulting charges found not shown to have been unjust or un- 
reasonable. Prior findings, 302 I. C. - 795, — in part. No. 31967, 
New England Box Co. v. Boston & M. R., .... I. C. C. ...., 10-28-58, 
Commission. 


67.64 Construction Material 


67.64 Proposed reduced T.L. min. wt. on packaged cement from 
Maryneal, Texas to certain points in N. Mex., found just and reasonable. 
I & S M-11224, Cement—Maryneal, Texas to N. BE cscs Ee G 
11-4-58, Div. 3. 


67.65 Paper & Paper Products 


67.65 Proposed reduced T.L. rate on pulpboard or fiberboard between 
Atlanta, Ga. & Memphis, Tenn., found not shown to be just and reasonable, 
without prejudice to publication of new schedules in accord with conclusions 
reached. I & S M-10805, Pulpboard Bet. Atlanta, Ga. & Memphis, 
+08 ee Ss , 10-28-58, Div. 3. 


> 


67.8 Necessaries 


67.81 Manufactured Foods 


67.81 Proposed T.L. rates on roasted coffee & dry coffee extracts from 
Houston, Texas to points in Ill., Iowa, Kan., Minn., Mo. & Neb., found lawful 
in some instances, and not shown to be just and reasonable in others. 

% @ 


I & 8 M-11207, Coffee—Houston, Texas to Ill. & West, 
11-12-58, Div. 2. 


67.81 Rates on sugar, min. 100,000 lbs., from New Orleans, Three 
Oaks, & Gramercy, La. to Columbus & Ft. Benning Jctn., Ga., found not 
shown to have been or to be unjust, unreasonable, or otherwise unlawful. 
No. 32190, Columbus Freight Bureau, Div. Associated Freight Bureaus, Inc. 
v. Central of Georgia Ry. Co., .... I. C. C. » 11-3-58, Div. 2. 


67.84 Beverages 


67.84 Proposed reduced T.L. rates on alcoholic liquors from Hartford, 
Conn. to certain points in N. Y., found a ~~ a I & 8 M-11148, 
Alcoholic Liquors—Conn. to N. 'Y., ee 1-4-58, Div. 2. 


67.84 Proposed motor contract-carrier rates on wine, in cartons & 
containers, from New York, N. Y., to points in N. Y., Conn., N. J. & Pa., 
found unlawful because they are beyond scope of respondent’s operating 
authority. I & S M-11078, Wines—New York, N. Y. to Conn., N. J., N. Y. & 
Diy 2 +s0 Be Ge Se , 11-18-58, Div. 2. 


67.87 Household Fixtures, Appliances & Instruments 


67.87 Proposed reduced T.L. rate on radio & television sets from New 
Brunswick, N. J. to Pittsburgh, Pa., found just and reasonable. 
M-11110, Radio, TV Sets—New Brunswick to Pittsburgh, A 
11-3-58, Div. 3. 


67.88 Cleansers 


67.88 Proposed reduced T.L. rate on soap & cleaning compounds be- 
tween Philadelphia, Pa. & Delaware, Ohio, found just and reasonable. 
I & S M-11187, Soap, etc.—Bet. Philadelphia & Delaware, Ohio, .... I. C. C 

, 11-13-58, Div. 2. 
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69. Passenger Service Charges 


69.0 Generally 
69.01 Essentiality Of 


69.01 No segment of passenger-train service may be excused from 
contributing greatest possible earnings consonant with adequate service and 
reasonable charges, and railroads must exercise every legitimate effort to 
place each segment on more nearly compensatory basis. See 302 I. C. C. 609, 
ae June 23, 1958. No. 32824, Illinois Central Suburban Fares, 1958, 

+ ae , 10-14-58, Commission. 

‘< Same Effect: 


No. 31742, Chicago Intrastate Suburban Fares of Milwaukee R., ... 
, 10-31-58, Commission. 


69.2 Rail Commutation Fares 
69.24 Central States 


69.24 Upon further hearing, pursuant to opinion of Supreme Court, 
355 U. S. 300, found that respondent’s intrastate fares within its Chicago, 
Ill. suburban area result in unjust discrimination against and undue burden 
on interstate commerce. Intrastate fares prescribed to remove unlawfulness. 
Outstanding orders in No. 11703 modified accordingly. Prior report, 297 
I. C. C. 353. No. 31742, Chicago Intrastate Suburban Fares of Milwaukee 
Be seer AS , 10-31-58, Commission. 

69.24 Present intrastate fares between points on respondent’s electric 
suburban line in Chicago, Ill. area, found to cause undue, unreasonable, 
and unjust discrimination against, and undue burden on interstate com- 
merce. Basis of just and reasonable increased fares prescribed to remove 
such rin oO No. 82824, Illinois Central Suburban 
‘oS 11-14-58, Commission. 


. 9 eee 


7. EQUALITY OF CHARGES 
70. Generally 


70.2 Rate Adjustments or Practices 
70.25 Mixtures 


70.25 Foreseeing no great jeopardy to rate structure, and in interest 
of facilitating movement of L.T.L. and L.C.L. traffic, Commission has given 
its approval to all-freight rates established at level deemed to average out 
rates on high-grade and low-grade traffic on which such rates were to apply. 
In past, this had been accomplished in this general area by not allowing all- 
freight rates, both by rail and motor, to drift below 45 percent of first class. 
By contrast, level of rates here under scrutiny is as low as 6.6 percent of 
first class. No. 32053, Demountable Motor Truck Bodies—Loaded or Empty, 

re a" , 10-31-58, Div. 2. 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 Preference or prejudice must be undue or unreasonable to be 
unlawful, and rate difference caused by different condition does not consti- 
tute violation of sec. 3. 237 I. C. C. 75, 84. 


Mere difference in rates and evidence of some competition are not suf- 
ficient to establish violation of sec. 3, 279 I. C. C. 448, 447-448. No. 32190, 
Columbus Freight Bureau, Div. Associated Freight Bureaus, Inc. v. Central 
of Georgia Ry. Co. I. C. C. , 11-3-58, Div. 2. 





I. C. C. PRACTITIONERS’ JOURNAL 





74.01 Undue preference and prejudice must be shown by clear and 
convincing evidence. Mere comparison with intrastate rate and general 
assertions alone are not sufficient. Substantial similarity in transportation 
conditions, and real disadvantage by reason of rate adjustment complained 
of, must be shown. Such showing has not been made on this record. No. 
$2178, Consolidated UE Industries, Div. of Stauffer Chemical Co. v. 
Ahnapee & W. Ry. Co., .... I. C. C. , 11-6-58, Div. 3. 


74.3 Injury to Ceinatiionne 


74.80 Generally 


74.30 It is clear that complainants and interveners at Columbus pay 
no more for their New Orleans sugar than do their competitors at Atlanta, 
and refineries are not unduly disadvantaged in selling in Columbus market. 
Thus, record would not support finding of undue prejudice or preference. 
No. 32190, Columbus Freight Bureau, Div. Associated Freight Bureaus, Inc. 
v. Central of Georgia Ry. Co., .... I. C. C. » 11-38-58, Div. 2. 


75. Intrastate Rates 


75.0 Generally 
75.01 Jurisdiction of Commission 


75.01 Joint hearings are in accord with provisions of sec. 13 of Act 
and have received approval of courts. They afford respective regulatory 
bodies opportunity to make constructive contributions to solution of prob- 
lem,—this Commission from background of its extensive experience on 
nationwide level, and state regulatory body from background of its intensive 
experience on local level. They enable cooperating regulatory bodies, in 
most instances, to harmonize their views, on common record, as to lawful 
rates or fares which should be prescribed, thereby avoiding multiplicity of 
suits and “‘freezing’”’ of intrastate rates or fares by order of this Commis- 
sion. No. 32824, Illinois Central Suburban Fares, 1958, 
11-14-58, Commission. 


75.01 There is no specific evidence upon which finding of undue pref- 
erence, prejudice, and disadvantage prohibited by sec. 13(4) could be based. 
Lack of such evidence does not, however, impair basis for finding of unjust 
discrimination against and undue burden on interstate commerce where 
record warrants finding, as it does here, that intrastate fares are not con- 
tributing their fair share to passenger revenues required by respondents to 
meet operating expenses and to yield fair return on value of their property 
devoted to transportation, both interstate and intrastate. 257 U. S. 563; 
290 U. S. 70, 75; and 344 U. S. 254. No. 82186, La. Intrastate Passenger 
Fares, .... I. C. C. , 10-28-58, Commission. 

75.01 In gustaining: Commission’s order in 344 U. S. 254, the Supreme 
Court said at page 247: ‘“‘The Interstate Commerce Commission’s jurisdic- 
tion over intrastate rates, however, is not limited to cases where those rates 
are confiscatory. It is sufficient that the existing intrastate rates cause 
‘unjust discrimination against interstate or foreign commerce ...’. In that 
event, sec. 13(4) directs the Commission to prescribe intrastate rates that 
will remove the discrimination without raising the rate beyond the zone of 
reasonableness.””’ Commission’s power to require intrastate rates or fares 
to be increased depends upon whether intrastate traffic is contributing its 
fair share of earnings required to meet maintenance and operating costs 
and to yield fair return on value of property, both interstate and intrastate, 
devoted to transportation service. 290 U. S. 70. No. 32162, Texas Intra- 
state Passenger Fares, ...., I. C. C. , 10-31-58, Commission. 

75.02 When Burdensome 

75.02 Economic conditions in Ariz. afford no justification for prefer- 

ring Ariz. intrastate traffic by failing to increase rates thereon so that traffic 


will produce its fair share of revenues required by respondents to provide 
adequate and efficient transportation service in public interest. 


"eee es 


Pe awk: a oo ono) 


ee ee, a 





t 
y 
- 
n 
8 
n 
1 
f 


w—- wae we eee 


be eR ed 


JANUARY, 1959 501 





Obviously, unduly low intrastate rates should not be maintained merely 
to benefit shippers in negotiating truck rates. No. 32076, Ariz. Intrastate 
Freight Rates & Charges, .... I. C. C. , 11-6-58, Commission. 

75.02 To extent that respondent’s intrastate suburban fares are not 
producing sufficient earnings to cover out-of-pocket cost of service plus fair 
share of respondent’s revenue needs, that is, of its indirect costs, taxes, and 
return on investment, they are discriminatory, revenuewise, ‘against re- 
spondent’s interstate traffic as whole. 

Whatever adjustment, if any, may or should be made in respondent’s 
freight rates, freight shippers should not be called upon to bear deficiency 
from this suburban service which can reasonably be borne by suburban 
riders. No. 31742, Chicago Intrastate Suburban Fares of Milwaukee R., 
ere , 10-31-58, Commission. 


75.02 Possibility of continuation in decline in rail travel and rail 
passenger revenues is no bar to required increase in intrastate fares to just 
and reasonable level, where such increased fares can reasonably be expected 
to yield substantial additional revenue, and are necessary to remove unjust 
discrimination against, or an undue burden on, interstate commerce. No. 
32136, La. Intrastate Passenger Fares, .... I. C. C. » 10-28-58, Com- 
mission. 


75.08 Similar Conditions 


75.03 Conditions incident to intrastate transportation of freight in 
Ariz. are not more favorable than those incident to interstate traffic hauled 
from, to, or within that state. No. 32076, Ariz. Intrastate Freight Rates & 
Charges, .... I. C. C. , 11-6-58, Commission. 


75.04 Exhaustion of State Remedy 


75.04 In proceedings of this nature, findings and conclusions are based 
upon evidence addressed to issues before I. C. C., which may differ substan- 
tially from that before regulatory bodies of states. 355 U. S. 300. No. 32076, 
Ariz. Intrastate Freight Rates & Charges, .... I. C. C. , 11-6-58, Com- 
mission. 

75.06 Separation of Revenues & Expenses 


75.06 Especially in view of provisions of sec. 13(4) of Act, as amended 
on August 12, 1958, to effect that Commission may find violations of that 
paragraph without separation of interstate and intrastate property, revenues, 
and expenses, it is unnecessary to consider further cost study here presented. 
The other facts of record bearing upon method of operation within and to 
and from Ariz. afford ample support for finding that conditions incident to 
intrastate transportation are at least not more favorable than those incident 
to interstate transportation. No. 32076, Ariz. Intrastate Freight Rates & 

rr * = 3 , 11-6-58, Commission. 


75.06 Transportation Act of 1958 provides that Commission may exer- 
cise its power under sec. 13 ‘‘without a separation of interstate and intra- 
state property, revenues, and expenses, and without considering in totality 
the operations or results thereof of any carrier, or group or groups of car- 
riers wholly within any State.” No. 32324, Illinois Central Suburban Fares, 
SG. «ses LOS. , 11-14-58, Commission. 

75.06 There is no need for showing of comparative costs of performing 
intrastate as distinguished from interstate operations. Sec. 13(4) of Act, as 
amended August 12, 1958. No. 32136, La. Intrastate Passenger Fares, .... 

, 10-28-58, Commission. 


75.06 It appears that intrastate operations of respondent or respond- 
ents other than those operations immediately concerned need not receive 
Commission’s consideration in proceedings of this nature, nor is there need 
for showing of comparative costs of performing intrastate as distinguished 
from interstate operations. Sec. 13(4) of Act, as amended August 12, 1958. 
No. 32162, Texas Intrastate Passenger Fares, .... I. C. C. , 10-31-58, 
Commission. 
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SECTION 13(3) ORDERS 
75.07 Passenger Service 


75.07 Intrastate passenger fares, required by authority of the State of 
La. through its refusal to permit increases corresponding to those approved 
for interstate fares to and from points in La., found to cause unjust dis- 
crimination against, and undue burden on, interstate commerce. Basis for 
removal thereof prescribed. No. 32136, La. Intrastate Passenger Fares, 
rere ee 3 , 10-28-58, Commission. 


75.07 Intrastate coach-passenger fares in Texas, where lower than 
corresponding interstate coach fares of respondent carriers, found to cause 
unjust discrimination against, and undue burden on, interstate commerce. 
Basis for removal thereof prescribed, and appropriate order entered. No. 
32162, Texas Intrastate Passenger Fares, .... I. C. C. , 10-31-58, Com- 
mission. 


75.09 Freight Rates & Charges—Generally 

75.09 Ariz. intrastate rates & charges on freight generally, except as 
specified in report, found to cause undue, unreasonable, and unjust dis- 
crimination against, and undue burden on interstate commerce. Basis pre- 
scribed for removal of unlawfulness found to exist. No. 32076, Ariz. Intra- 
state Freight Rates & Charges, .... I. C. C. , 11-6-58, Commission. 

75.09 Whether or not adjustments should be made in respondent’s 
freight rates, freight shippers should not be called upon to bear deficiency 
from this suburban service which can reasonably be borne by intracity and 
suburban riders. No. 32324, Illinois Central Suburban Fares, 1958, .... 
A , 11-14-58, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 F. D. 20399, Ann Arbor R. Co.—Merger—Menominee & St. P. 
Ry. Co., 11-3-58, Div. 4. (Please see 15.03, Same Title). 


80.03 Entire Transaction 


80.03 Applicants in MC-FC-61304 seek approval of transfer to Melton 
Inc., primarily for purpose of enabling McRae to acquire control of such 
rights through his acquisition in MC-F-6942 of majority of Melton Inc.’s 
stock. In view thereof, applications in reality comprise two phases of single 
transaction requiring Commission’s approval under sec. 5 of Act. Compare 
35 M. C. C. 93. Application in MC-F-6942 shall be considered as amended 
to include purchase authority sought in MC-FC-61304, and consideration 
herein will extend to entire transaction. Accordingly, application in MC-FC- 
61304 will be dismissed. MC-F-6942, Duncan McRae—Oontrol—Melton 
Truck Lines, Inc., 10-28-58, Div. 4. 


80.07 Holding Companies or Persons 


80.07 View has been adopted in certain sec. 5(2) proceedings that 
“unless the control of the railroad is so exercised as to make it the alter ego 
of the holding company,” in either legal or economic sense—a question of 
fact to be determined upon evidence—sec. 1(8) will not be violated. 


Weight of evidence of record, as supplemented by the 1956 hearings in 
instant proceeding, refutes assumption that Florida East Coast would be 
made alter ego of either St. Joe or duPont trust. Found that bare possession, 
by these interests, of ‘‘the opportunity to influence shippers’”’ does not violate 
commodities clause of Act so as to constitute barrier to control of Florida 
East Coast. F. D. 18170, Florida East Coast Ry. Co. Reorganization, 

‘ , 11-3-58, Commission. 
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80.08 Regulations under Sec. 212(b) 


80.08 Proceeding was under sec. 212(b) of Act and transfer rules 
prescribed thereunder. Transfer rules.have no application to proceedings 


under sec. 5. 57 M.C.C. 385. MC-F-6598, Kings Van & Storage, Inc.—Pur. 
—Dora Millard, .... M. C. C. , 10-30-58, Div. 4. 


80.1 Administrative Policies 
80.17 Railroad Highway Operations 


80.17 Vendee has submitted no evidence to show that there are any 
special or unusual circumstances in instant proceeding which would warrant 
departure from policy stated in 40 M. C. C. 457 and 55 M. C. C. 567, requir- 
ing that every grant of authority to railroad or railroad affiliate, of rights 
to operate as motor carrier of property, or to acquire such rights by pur- 
chase, or otherwise, should be so conditioned as definitely to limit future 
service by motor vehicle to that which is auxiliary to, or supplemental of, 
rail service. MO-F-6900, Burlington Truck Lines, Inc.—Pur. (Por.)—Valen- 
tine Transfer & Storage Co., Inc., 10-28-58, Div. 4 


80.2 Requisite Proof 
80.20 Generally 


80.20 In determining whether transaction would be consistent with 
public interest, serious consideration must be accorded to effect which closely 
coordinated operation would have on protestants who here have had oppor- 
tunity to present their evidence, and weighing such evidence with evidence of 
applicants. Contrary to situation existing in 75 M. C. C. 55, called PIE-Union 
case, this record is not deficient in facts enabling Commission to make proper 


determination of effect which proposed transaction would have upon adequate 
service to public, including effect upon competing carriers. MC-F-6645, 
Continental Transp. Lines, Inc.—Control—Motor Age Transit Lines, Inc., 
oes oo , 10-29-58, Div. 4. 


80.5 Effect of Order 
80.50 Generally 


80.50 Sec. 5(11) of Act expressly relieves applicants participating in 
transactions approved under sec. 5 of all restraints, limitations, and pro- 
hibitions of state and antitrust laws, insofar as may be necessary to enable 
them to consummate transactions authorized, in accordance with terms and 
conditions imposed. See 334 U. S. 182, and 333 U. S. 118. F. D. 208389, 
Ann Arbor R. Co.—Merger—Menominee & St. P. Ry. Co., 11-3-58, Div. 4. 


To Same Effect: 
F. D. 20340, Wabash R. Co.—Merger—Detroit & W. Ry., 11-3-58, Div. 4. 


81. Control of Two or More Carriers 


81.0 Generally 
81.00 Jurisdiction 


81.00 Estate administered by duPont trustees has diverse interests, of 
which only minor portion in value represents direct and indirect interest in 
Florida East Coast. St. Joe is engaged primarily in producing wood, pulp, 
linerboard, and corrugated containers. Under these circumstances, public 
interest does not require that either St. Joe or trustees be considered as a 
carrier under sec. 5(3) of Act subject to sec. 20(1) to (10) and sec. 20a(2) 
to (11) of Act. Compare 59 M. C. C. 681, 682. F. D. 18170, Florida East 
Coast Ry. Co. Reorganization, .... I. C. C. , 11-3-58, Commission. 
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81.1 Facts Constituting Control 
81.11 Stock Ownership 


81.11 Aside from fact that, so far as this record shows, indicated trust 
stock held by Central has never been voted, considering distribution of out- 
standing stock, it is obvious that, whether Frisco owned 49.76 or 50.73 
percent, it had at that time power to control Central. The 252,633 shares 
owned by Frisco on Dec. 31, 1955, were equal to more than 66 percent of 
the total number of shares voted at 1955 annual meeting of stockholders. 
It is well settled that control of company does not require numerical majority 
of shares having voting rights. 307 U. S. 125; 248 I. C. C. 373. F. D. 19159, 
Central of Georgia Ry. Co. Control, .... I. C. C. , 11-14-58, Commission. 


81.13 Officer or Employee Relation 


81.13 Sec. 5(6) provides that person shall be held to be affiliated 
with carrier if, by reason of relationship of such person to such carrier, 
it is reasonable to believe that affairs of any carrier of which control may 
be acquired by such person will be managed in interest of such other carrier 
in any material degree. 65 M. C. C. 127, 1538. F. D. 19159, Central of 
Georgia Ry. Co. Control, .... I. C. C. ...., 11-14-58, Commission. 


81.13 McRae in his own right is motor carrier and as manager of 
operations conducted by Melton estate, bearing in mind inexperience of 
widow, responsible as administratrix, in transportation matters, in reality 
has assumed control of another motor carrier without first securing authority 
from this Commission and in violation of sec. 5(4). See 88 M. C. C. 
MC-F-6942, Duncan McRae—Control—Melton Truck Lines, Inc., 10-28- 58, 
Div. 4. 


81.16 Family Relation 


81.16 None of present officers or stockholders of applicant holds any 
interest in any other motor carrier. Assuming that Ellsworth Nelson, by 
reason of family relationship existing between himself and Elwood Nelson, 
has power to control or manage operations of applicant, there is nothing of 
record to show that either he or the Warehouse Company in which he has 
partnership is in position to exercise any control over or is controlled by 
multiple-state operator. Compare 73 M. C. C. 466. MOC-99708, Sub 1, 
Central Freight Lines—Eligibility—Second Proviso, .... M. C. C. ...., 
10-29-58, Div. 1. 


81.3 Competitive Operations 


$1.80 Generally 


81.30 Competition is question of fact to be determined by circum- 
stances in each case. Whether or not there would be normal, active compe- 
tition between rail line and water line if operating independently of each 
other is best practical test of competition. Act was not intended to prevent 
water lines competing with rail carriers, but, on other hand, it contemplates 
encouragement of such competition by divorcing water line from rail carrier 
when it is found that rail line is using water carrier to stifle competition, 
or is not operating it in best interests of public. Compare 32 I. C. C. 690 
and 37 I. C. C. 528. F. D. 20098, Peabody Coal Co., et al.—Control— 
Mid-America Transp. Co., 10-29-58, Div. 4. 


81.34 Noncompetitive 


81.34 Since railroad operation of Federal is solely that of switching 
carrier, it does not compete for traffic with any water carrier and proposed 
transaction does not fall within inhibition of sec. 5(14) of Act. F. D. 20167, 
oo Barge Lines, Inc. et al.—Control—Gulf-Canal Lines, Inc., 11-10-58, 
Div. 4. 
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81.34 These two railroads are separated geographically, having no 
common point and little interline traffic. They are neither contiguous, 
parallel, nor in any way competitive. Therefore, no question is presented 
as to possible elimination of competition or diminution of service to public 
through control by same interests. F. D. 18170, Florida East Coast Ry. Co. 
Reorganization, .... I. C. C. , 11-3-58, Commission. 

81.34 No parallel services are provided by Belleville Electric and 
Mid-America, and it is self-evident, therefore, that Belleville Electric as such 
will not and cannot compete with Mid-America but will act as feeder of coal 
traffic to that carrier. 

Upon application, found that competition, which exists between St. Louis 
& Belleville Electric R. Co. and Mid-America Transp. Co. is not such a 
probable or potential competition as is contemplated by sec. 5(14) of Act. 


F. D. 20098, Peabody Coal Co. et al.—Control—Mid-America Transp. Co., 
10-29-58, Div. 4. 


81.7 Disposition of Control Applications 
81.71 Railroad—Approved 
81.71 Acquisition of control by St. Joe Paper Co. and by testamentary 
trustees of Alfred I. du Pont estate, under sec. 5(2) of Act approved. 
i D. 19300). F. D. 18170, Florida East Coast Ry. Co. Reorganization, 
% & © , 11-3-58, Commission. 
81.78 Motor SeeeiioeAattienens 


81.73 Control of Two or More Motor Carriers of Property in Common 
Interest Authorized by Div. 4: 


Continental “oa Lines, Inc.—Motor Age Transit Lines, Inc., MC-F-6645, 
.-M Cc 


McRae, ‘Denesa—2BMoelten Truck Lines, Inc., MC-F-6942, 10-28-58. 
81.74 Motor Truck—Denied 


81.74 Authority for Motor gery of Property to Control One or More 
Other Such Carriers Denied by Div. 4: 
Ginn, T. R.—Atlanta Union Point Trucking Co., Inc., MC-F-6940, 
M. C. , 11-7-58. 
81.75 Water Custibianiniitialiinan 


81.75 Control of One or More Water Carriers by Another Such Carrier 
Authorized by Div. 4: 


Federal Barge Lines, Inc. et al.—Gulf-Canal Lines, Inc., F. D. 20167, 
1 ‘ 


81.76 Railroad—Denied 
81.76 Control of One or More Railroads by Another Such Carrier 

Denied by Div. 4, unless otherwise stated: 

Atlantic Coast Line R. Co. Pur., etc. (Florida East Coast Ry. Co.), F. D. 
19261, .. . & 11-3-58, Commission. Dismissed without 
prejudice (embraced in F. D. 13170). 

Central of Georgia Ry. Co. Control, F. D. 19159, .... I. C. C. , 11-14-58, 
Commission. (Application of St. Louis-S. F. Ry. Co. for authority to 
acquire control of Central of Georgia Ry. Co. denied). Prior report, 
295 I. C. C. 563. 


82. Transaction Sound & Applicant Fit 


82.0 Generally 
82.01 Fitness of Vendee 
82.01 Among other things, public interest requires that vendee, as 
applicant seeking approval for acquisition of operating authority, should 


also be party which will be primarily responsible for, and will actually 
engage in performance of considered motor carrier service, and that it be 
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established that vendee is able, financially and otherwise, to acquire rights 
and render such service. Record here made fails to establish this. Denied. 
MC-F-6731, Sewell’s Motor Exp., Inc.—Pur. (Por.)—Churn’s Truck Line, 
Inc., .... M. C. C. » 11-3-58, Div. 4. 


82.1 Condition of Vendee 
82.10 Generally 


82.10 Stock purchase would be personal investment on part of McRae, 
and not investments by his motor carrier business; hence requirement that 
he amortize or write off amount paid which is in excess of book value of 
stock is not applicable although he would withdraw sufficient amount from 
his motor carrier business to make down payment. MC-F-6942, Duncan 
McRae—Control—Melton Truck Lines, Inc., 10-28-58, Div. 4. 


82.14 Financial Resources 


82.14 Record is not convincing that Frisco is able without impairment 
of its working capital and credit to meet financial burdens incident to ac- 
quisition of other publicly-held stock which may be offered to it under terms 
of condition imposed by division 4, which condition is deemed to be appro- 
priate in event transaction were approved. F. D. 19159, Central of Georgia 
Ry. Co. Control, . oe oe » 11-14-58, Commission. 

82.14 Consummation of proposed transaction would result in large, 
soundly financed carrier, with adequate personnel, equipment, and main- 
tenance facilities, taking over operations of small carrier with financial 
difficulties. MC-F-6906, Kain’s Motor Service Corp.—Control & Merger— 
Becraft Motor Exp., Inc., 10-30-58, Div. 4. 


82.3 Consideration 
82.83 Intangibles 


82.33 Purchase price payable to vendor and latter’s principal stock- 
holder, of which, as of June 1, 1957, $58,760 would be assigned to intan- 
gibles, is excessive, also bearing in mind that vendor operated at a 
deficits in 1955 and 1956 which was continuing in 1957. MOC-F-6646, P. S. 
ged Trucking Co., Inc.—Pur.—Curley’s Transp. Co., Inc., 11- 14-58, 
Div. 4. 


82.7 Unauthorized Consummation 
82.70 Generally 


82.70 Control of Central of Georgia Ry. Co. by St. Louis-S. F. Ry. Co. 
found to have been accomplished and to be continuing in violation of pro- 
visions of sec. 5(4) of Act, and respondent ordered to terminate such viola- 
tion. F. D. 19159, Central of Georgia Ry. Co. Control, a ©. 
11-14-58, Commission. 


82.74 Public Interest. 


82.74 Public interest is concerned not only with improvements in 
transportation service, but also with maintenance of respect for and observ- 
ance of law. If Frisco is permitted to retain the fruits of its unlawful 
conduct, and Commission sanctions such conduct, which is considered to 
have been in flagrant disregard of law, others will be encouraged to pursue 
like course and to present a fait accompli for approval. Obviously, such is 
not in accord with intent of statute, i.e., that Commission pass upon “pro- 
posed” acquisitions of control prior to their consummation, including just- 
ness and reasonableness of terms upon which such control is to be acquired. 
If indicated practice were generally followed, administration of the statute 
in public interest would be seriously hindered, if not defeated. 

It would not be consistent with public interest to grant authority re- 
quested, and thus, indirectly to sanction violation of sec. 5 disclosed by this 
record. Compare 58 M. C. C. 599; 56 M. C. C. 505. Pursuant to sec. 12(1) 
of Act, this matter is being referred to U. S. Attorney with request that 
prosecution be undertaken under penal provisions of Act. F. D. 19159, 
Central of Georgia Ry. Co. Control, .... I. C. C. , 11-14-58, Commission. 
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82.74 In view of circumstances here present, denial of application 
solely because of law violation in assuming control without authority is not 
warranted particularly since violation would come to an end upon consum- 
mation of transaction which otherwise appears to be consistent with public 
interest. —- Duncan McRae—Control—Melton Truck Lines, Inc., 
10-28-58, Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
$3.02 Irregular-Route Common Carrier 


83.02 Although rights cover other commodities not shown to have 
been transported, conclusion is warranted that operations have been con- 
ducted commensurate with carrier’s ability to obtain business and that no 
part of authority should be cancelled considering special-commodity ir- 
regular-route nature thereof. MC-F-6942, Duncan McRae—Control—Melton 
Truck Lines, Inc., 10-28-58, Div. 4. 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Only one shipment of household goods was transported under 
vendor’s rights for 17 months before vendee assumed temporary operations 
herein. That shipment was transported in Sept. of 1956. Thereafter vendor 
discontinued all operations. Under circumstances, it must be concluded that 
vendor’s operating rights are dormant. MC-F-6598, Kings Van & Storage, 
Inc.—Pur.—Dora Millard, .... M. C. C. ...., 10-31-58, Div. 4. 


$38.19 Denials for Failure to Show 


83.19 No evidence was submitted to show operations under certain 
portions of vendor’s rights as described in examiner’s report, and he prop- 
erly found that those portions of vendor’s operations are dormant. MC-F- 
6646, P. = Dubrey Trucking Co., Inc.—Pur.—Curley’s Transp. Co., Inc., 
11-14-58, Div. 4. 


83.2 Degree of Utilization 


83.20 Generally 


83.20 Active solicitation for cargoes that would need protection in 
gulf would be useless as long as Gulf-Canal did not have vessels to handle 
such cargoes, and it would have been economically unsound for Gulf-Canal 
to purchase such vessels, while Federal, which can place necessary vessels 
at its disposition, was negotiating for its control. 239 I. C. C. 250, 254. 
F. D. 20167, Federal Barge Lines, Inc. et al.—Control—Gulf-Canal Lines, 
Inc., 11-10-58, Div. 4. 


83.3 Reinstitution of Operation 
83.30 Generally 


83.30 Approval of transfer of completely dormant operating rights 
based on uncertainty as to whether they will ever be needed to provide 
service would not be consistent with public interest. Compare 70 M. C. C. 
343. MC-F-6952, C. I. Whitten Transfer Co.—Pur.—Thos. L. Leishman, 
-o+- M.C.C. ...., 10-80-58, Div. 4. 


83.31 Prior to Purchase Negotiations 


83.31 Here operating rights which were dormant were reactivated by 
vendor more than two years preceding filing of application. Considering 
manner in which household goods movers generally operate, finding that 
such operations in fact have been those of vendee is not warranted. MC-F- 
6763, Fogarty Bros. Transfer, Inc.—(Por.)—Moeller Transfer & Storage 
Co. .... M.C.C. ...., 10-28-58, Div. 4. 
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83.32 During or After Purchase Negotiations 


83.32 Commission has refused to authorize purchase of bare operating 
rights under which no operations have been conducted. Such authority has 
been withheld primarily in those instances where reinstitution of service 
under rights would constitute entirely new service for which no need has 
been shown, where such new operations would tend to impair operations of 
established carriers in some material respect, or where already existing 
highly competitive situation would be aggravated without any resulting pub- 
lic benefits. In instant case, however, parties were fairly prompt in filing of 
their applications with Commission, and period between which vendor 
ceased operations and vendee resumed them under temporary authority was 
relatively short. Under circumstances, discontinuance of operations for 
short period, standing alone, would not warrant denial of application. Com- 
pare 65 M. C. C. 312. MC-F-6621, Roadway Exp. Inc.—Pur.—Loo Way, 
Inc. (Henry Beatty, Jr., Trustee), 11-13-58, Div. 4. 


83.4 Operation Required by Public Interest 
83.40 Generally 


83.40 Although discontinuance of vendor’s operations may be 
attributed to her physical condition as result of accident, it has been 
repeatedly and consistently held in proceedings under sec. 5 of Act that 
reason for discontinuance of operations by selling carrier has no bearing on 
‘question whether transaction would be consistent with public interest. See 
70 M. C. C. 453; 58 M. C. C. 59; and 57 M. C. C. 443 


Transfer of dormant rights under sec. 5 of Act may be approved as 
consistent with public interest only upon showing that there is need for 
service which may be reestablished thereunder. See 70 M. C. C. 343. 
MC-F-6598, Kings Van & Storage, Inc.—Pur.—Dora Millard, .... M. C. C. 

, 10-31-58, Div. 4. 


84. New Service Doctrine 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Commission has consistently refused to sanction transactions 
which would create, preserve, or extend duplicate operations by separate 
motor carriers under common control. Compare 58 M. C. C. 748. Different 
conclusion is not warranted here. If proposal had been that Meadors Freight 
acquire stock control of Atlanta-Union to be immediately followed by merger 
of latter into former, all questions of duplicating authority would have been 
eliminated, and findings herein are without prejudice to parties presenting 
such application embracing pertinent information. MC-F-6940, T. R. Ginn— 
Control—Atlanta-Union Point Trucking Co., Inc., .... M. C. C. 
11-7-58, Div. 4. 


84.81 Commodity 


84.31 There is no evidence that existing motor and rail services are 
inadequate in any respect, or that there is public need for additional trans- 
portation service such as would result from this proposed division of oper- 
ating rights. Denied. MC-F-6371, Sewell’s Motor Exp., Inc.—Pur. (Por.) 
—Churn’s Truck Line., .... M. C. C. , 11-3-58, Div. 4. 


84.82 Route 


84.32 Question whether division of rights to operate between same 
points should be authorized is for determination in each case, with par- 
ticular consideration being given both to need for additional service, and 
effect which additional competitor would have on existing carriers. Neither 
of these considerations is satisfied by evidence here presented. Pic Freight 
Co.—Pur. (Por.)—Steffke Freight Co., 70 M. C. C. 761. MO-F-6900, Bur- 
lington Truck ogy Inc.—Pur. (Por. })—Valentine Transfer & Storage Co., 
Inc., 10-28-58, Div. 4. 
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85. Sound Transportation Conditions 
85.0 Generally 
85.01 Corporate Simplification 


85.01 Merger is in accord with Commission’s established policy of 
encouraging corporate simplification. MC-F-6980, Steffke Freight Co.— 
Control & Merger—Transport Delivery System, Inc., 10-28-58, Div. 4 


85.1 Service 
85.17 Preserve Needed Service 


85.17 Transaction, if consummated, will directly result in compensa- 
tory benefits to public by assuring continuance on stronger financial basis of 
service which has been used extensively in past. In absence of concrete 
evidence indicating real harm to these protestants should instant transaction 
be approved and consummated, it would be undesirable in public interest to 
deprive shippers of this improved service. MC-F-6645, Continental Transp. 
Lines, Inc.,—Control—Motor Age Transit Lines, Inc., . ; a> S 
10-29-58, Div. 4. 


85.2 Efficiency 


85.20 Generally 


85.20 Duplicating operations and expenses attendant to maintain- 
ing separate operations would be eliminated and public now served by Ex- 
press would be assured of continued service. MCO-F-6906, Kain’s Motor 
Service Corp.—Control & Merger—Becraft Motor Exp., Inc., 10-30-58, Div. 1. 


85.21 Complementary Operations 


85.21 Transportation service to public will be improved by better 
coordination of Federal’s and Gulf-Canal’s traffic and by equipment which 
Federal will make available for Gulf-Canal’s use. F. D. 20167, Federal 
Barge Lines, Inc., et al.—Control—Gulf-Canal Lines, Inc., 11-10-58, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 MC-F-6598, Kings Van & Storage, Inc.—Pur.—Dora Millard, 
eA , 10-31-58, Div. 4. (Please See 26.71, Same Title). 


85.32 Impairment of Competitive Operation 


85.32 There is no basis provided in this record for concluding that 
exceptants’ overall operations have been other than profitable, or that 
Transit’s continued operations, under Continental’s control, would be likely 
to so seriously affect those operations as to require curtailment in their 
present services. MC-F-6645, Continental Transp. Lines, Inc.—Control— 
Motor Age Transit Lines, Inc., .... M. C. C. , 10-29-58, Div. 4. 

85.32 MC-F-6965, Dealers Transit, Inc.—Pur. (Por.)—Square Deal 
Cartage Co., 11-7-58, Div. 4. (Please See 26.79, Same Title). 

85.32 Dilution of present traffic would be likely to adversely affect 
ability of protestants to provide their present service in considered area. 
MC-F-6371, Sewell’s or be -» Inc.—Pur. (Por.)—Churn’s Truck Line, 
Big ssc Eee Ge Ue 1-3-58, Div. 4. 


85.383 Proof of inialate, 


85.33 Neither protestant here has developed evidence indicating ad- 
verse effect on it by reason of accelerated activity under rights. Their evi- 
dence is only general in nature, and in absence of showing with some par- 
ticularity as to just how much traffic they anticipate will be lost or to what 
degree their operations would be harmed, little weight may be given thereto. 
Mere apprehension that traffic will be lost does not alone warrant denial of 
transactions under sec. 5 which otherwise appears to be in public interest. 
65 M. C. C. 781. MC-F-6768, Fogarty Bros. Transfer, Inc.—Pur. (Por.)— 
Moeller Transfer & Storage Co., .... M. C. C. » 10-28-58, Div. 4. 
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85.33 While this new service may result in some traffic losses to pro- 
testants, evidence is not convincing that it would so prejudice protestants 
as to impair their ability to meet their carrier obligations to public. MC-F- 
6621, Roadway Exp., Inc.—Pur.—Loo Way, Inc. (Henry Beatty, Jr., 
Trustee), 11-13-58, Div. 4. 


85.34 Result of Temporary Operation 


85.34 In 1957, when vendee was negotiating with vendor, there was 
marked decline in interline activity between these carriers and practically all 
interline ceased after vendee exercised temporary authority herein. There 
is no concrete evidence that there would be compensatory benefits to public 
outweighing harm to this carrier which on annual basis has had next to 
smallest gross revenues among protestants. MC-F-6646, P. S. Dubrey 
Trucking Co., Inc.—Pur.—Curley’s Transp. Co., Inc., 11-14-58, Div. 4. 


85.4 Effect upon Employees 

85.41 Railroad 

85.41 Authorization made subject to same conditions for protection of 
employees as those prescribed in 261 I. C. C. 672. F. D. 20880, Atchison, 
T. & 8S. F. Ry. Co.—Use—St. Louis-S. F. Ry. Co., 11-4-58, Div. 4. 

To Same Effect: 

F. D. 20339, Ann Arbor R. Co.—Merger—Menominee & St. P. Ry. Co., 
11-3-58, Div. 4. 

F. D. 19922, Toledo, P. & W. R. Co. Trackage Rights, Acquisition, etc., 
10-28-58, Div. 4. 

F. D. 20340, Wabash R. Co.—Merger—Detroit & W. Ry., 11-3-58, Div. 4. 


85.41 EF. D. 18170, Florida East Coast Ry. Co. Reorganization, .... 
I. C. C. ...., 11-3-58, Commission. (Please See 35.75, Same Title). 


86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.30 Generally 


86.30 Commission’s jurisdiction in proceedings such as this one is 
well settled. 271 U. S. 244. Furthermore, proposal to serve industries on 
each other’s lines appears in nature of invasion of territory of another car- 
rier, no adjudication of rights of parties to serve each other’s industries 
directly having ever been made. See 270 U. S. 266. F. D. 19922, Toledo, 
P. & W. R. Co. et al. Trackage Rights, Acquisition, etc., 10-28-58, Div. 4. 


86.31 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreements Approved by 
Div. 4: 


Atchison, T. & S. F. Ry. Co.—Use—St. Louis—S. F. Ry. Co., F. D. 20330, 
11-4-58. 

Toledo, P. & W. R. Co. et al. Trackage Rights, Acquisition, etc. (Chicago 
& N. W. Ry. Co.) F. D. 19922, 10-28-58. 


87. Disposition of Unification Applications 


87.1 Merger 
87.10 Generally 


87.10 Although application describes transaction as acquisition, Com- 
mission has considered similar transactions as mergers. In 37 M. C. C. 361, 
word “‘merger”’ was interpreted as meaning complete absorption by com- 
pany of all assets and assumption of all liabilities of liquidating company as 
of given date, dissolution of latter, and cancellation of its capital stock. 
Also see 56 M. C. C. 329. All of described elements are present in instant 
transaction. F. D. 203839, Ann Arbor R. Co.—Merger—Menominee & St. P. 
Ry. Co., 11-3-58, Div. 4. 
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To Same Effect: 
F. D. 203840, Wabash R. Co.—Merger—Detroit & W. Ry., 11-3-58, Div. 4. 


87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties 
of Two or More Railroads Authorized by Div. 4: 


Ann Arbor R. Co.—Merger—Menominee & St. P. Ry. Co., F. D. 20339, 
11-3-58. 

Wabash R. Co.—Merger—Detroit & W. Ry., F. D. 20340, 11-3-58. 

87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Henry Transfer, Inc., C. S.—Pur.—S. B. Smith, MC-F-6972, 11-18-58. 


Kain’s Motor Service Corp.—Control & Merger—Becraft Motor Exp., Inc., 
MC-F-6906, 10-30-58. 


Roadway Exp., Inc.—Pur.—Loo Way, Inc. (Henry Beatty, Jr., Trustee), 
MC-F-6621, 11-13-58. 

Steffke Freight Co.—Control & Merger—Transport Delivery System, Inc., 
MC-F-6930, 10-28-58. 

87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4 for Failure of Proof: 


Dubrey Trucking Co., Inc., P. §S.—Pur.—Curley’s Transp. Co., Inc., MC-F- 
6646, 11-14-58. 


Kings Van Storage, Inc.—Pur.—Dora Millard, MC-F-6598, .... M. C. C. 
, 10-31-58. 


Whitten ‘Transfer Co., C. I.—Pur.—Thos. L. Leishman, MC-F-6952, 
M. C. C. ...., 10-30-58. 


87.2 Purchase of Portion of Franchise 


87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


F&W Exp., Inc.—Inter-City Trucking Co., MC-F-6989, 11-7-58. 
aeaed Bros. Transfer, Inc.—Moeller Transfer & Storage Co., MC-F-6763, 
- M.C.C. ...., 10-28-58. 
87.27 Motor Truck ents 
87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 


Burlington Truck Lines, Inc.—Valentine Transfer & Storage, Inc., MC-F- 
6900, 10-28-58. 


Dealers Transit, Inc.—Square Deal Cartage Co., MC-F-6965, 11-7-58. 


Sewell’s Motor Exp., Inc.—Churn’s Truck Line, Inc., MC-F-6731, 
M.C.C. ...., 11-8-58. 


* * o 
CHANGES IN FORMAT OF CERTAIN I. C. C. BOUND VOLUMES 
The Interstate Commerce Commission announced on May 7, 1958 
the following changes in the format of the indicated bound volumes: 


(1) Water-carrier and freight-forwarder decisions no longer 
will be aggregated in a single volume. 
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(2) Water-carrier and freight-forwarder ‘‘finance’’ decisions 
henceforth will be printed or summarized in the ‘‘ Finance Reports’’ 
volumes of the I. C. C. series. 


(3) Water-carrier and freight-forwarder decisions, except 
as specially provided in (2) above, henceforth will be printed or 
summarized in the regular I. C. C. series. 


(4) When volume 295 (‘‘Finance Reports,’’ I. C. C. series) 
shall have been completed, section-214 decisions thereafter will 
be printed or summarized in the ‘‘Finance Reports’’ volumes of 
the M. C. C. series. 


Water-carrier and freight-forwarder decisions heretofore have been 
printed or summarized in volumes 250, 260, 265, and 285. To complete 
volume 285 took several years. The prospect is that a substantially 
longer period would be required to complete another similar volume. 
By taking the steps indicated in (2) and (3) above, the material in 
question will become available much sooner in permanent bound form. 

When the change indicated by (4) becomes effective, the finance 
volumes of the M. C. C. series will include what their name implies, 
namely, all finance motor-carrier cases. The latter related cases 
accumulate with sufficient frequency to justify their continued inclu- 
sion in separate volumes. 














List of New Members 


Billy C. Allen, 3405 Lawn Avenue, St. Louis 9, Missouri. 


Herman K. Breitkopf, Traffic Department, Erie Railroad Company, 1016 Dwight 
Building, 1004 Baltimore Avenue, Kansas City 5, Missouri. 


Daniel Feigin, 7416 Phillips Street, Chicago 49, Illinois. 


{ 
Walter H. Kramer, College of Commerce, University of Notre Dame, Notre Date, 
Indiana. 


J. Donald Lysaught, Stanley, Schroeder, Weeks, Thomas & Lysaught, 518 Brother- 
hood Building, Kansas City 1, Kansas. 


Frank C. McGlone, Sales Representative, Chicago Great Western Railway Company, 
825 Monadnock Building, San Francisco, California. 


Gerard J. Maloney, Traffic Manager, Gering Products, Inc., North 7th and Monroe 
Avenue, Kenilworth, New Jersey. 


Harold F. Margolin, 5304 Radford Avenue, North Hollywood, California. 
Sylvan M. Marshall, 910-17th Street, N. W., Washington 6, D. C. 


Charles D. Mathews, Looney, Clarke, Mathews, Thomas & Harris, P. O. Box 858, 
Austin 65, Texas. 


Robert G. Morris, Southern Pacific Company, 65 Market Street, Room 725, San 
Francisco, California. 


James H. Mullen, Kaiser Steel Corporation, 1924 Broadway, Oakland 12, California. 


Charles L. Redel, Attorney, Gateway Transportation Co., 2130-2150 South Avenue, 
La Crosse, Wisconsin. 


J. D. Rezner, Jr., Assistant Freight Traffic Manager-System, Chicago, Burlington 
& Quincy Railroad Company, 547 West Jackson Boulevard, Chicago 6, Illinois. 


Paul Simon, 140 Nassau Street, New York 38, N. Y. 

Marshall A. Smith, Jr., 4576 North Fresno Avenue, Fresno 26, California. 
David A. Sutherlund, 1024 Cecil Place, N. W., Washington 7, D. C. 

Paul J. Trahan, 2207 3lst Avenue, San Franciscq 16, California. 

Robert E. Walker, 4032 Albert Drive, Nashville 4, Tennessee. 


REINSTATED TO MEMBERSHIP 


George Hunt Anderson, 6210 West 57th Street, Mission, Kansas. 


John C. Caton, Assistant Director, Transportation Department, Rochester Chamber 
of Commerce, 55 St. Paul Street, Rochester 4, New York. 


Ralph B. Harlan, Director, Freight Traffic Department, California Manufacturers 
Association, 403 West 8th Street, Room 1108, Los Angeles 14, California. 


* Elected to Membership, December, 1958. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Akron Chapter 
John R. Meeks, Chairman, President, Traffic Research Institute, 
607 Copley Road, Akron 20, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Herbert E. Robins, Sr., Chairman, Traffic Manager, Tennessee Cor- 
poration, Grant Building, Atlanta, Georgia. 


Baltimore Chapter 
Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
Martin L. Cassell, Jr., General Chairman, General Solicitor, 
Chicago, Rock Island and Pacific Railroad Company, 139 West Van 
Buren Street, Chicago 5, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Ovut-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Joseph J. Kuhner, President, 736 Society for Savings Building, 
145 Public Square, Cleveland 14, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


Rocky Mountain Chapter 


Delmar S. Eno, Chairman, Traffic Consultant, Western Traffic 
Service, 2133 South Bellaire Street, Denver 22, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


N. B.: Members within each of the several districts may at their own expense 
with the yoo of the vice-president of the district, organize and maintain district 
and local c _~ which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV) 


(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 


m . Carter Fort, Jr., Chairman, 533 Southern Building, Washington 
5, D. C. 
Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 


Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Doyne T. Clem, Chairman, Assistant Traffic Manager, Pet Milk 
Company, Arcade Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


Stephen Tinghitella, Chairman, Manager, Transportation Division, 
Commerce and Industry Association of New York, 99 Church Street, 
New York 7, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Eugene J. Mielke, President, Manager, Transportations, Murphy 
Motor Lines, Inc., St. Paul 4, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 


Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 
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Oklahoma Chapter 


Bruce W. Russell, Chairman, Traffic Manager, Service Pipe Line 
Company, P. O. Box 1979, Tulsa 2, Oklahoma. 


Eastern-Central Pennsylvania Chapter 

A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 

Greater Philadelphia District Chapter 

Francis A. Green, Jr., Chairman, Assistant Traffic Manager, 
C. Schmidt & Sons, Inc., 127 Edward Street, Philadelphia 23, Pennsyl- 
vania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 13th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 

Pittsburgh Chapter 


Roy H. Schultz, Chairman, Traffic Manager, H. H. Robertson Com- 
pany, 14th Street, Ambridge, Pennsylvania. 
Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
Sabine Area, Texas Chapter 


John H. Benckenstein, President, P. O. Box 551, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 
North Texas Chapter 
Francis H. Lynch, Jr., Chairman, Common Carrier Motor Freight 
Assn., 4112 San Jacinto Street, Dallas 4, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 
South Texas Chapter 


Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 


Puget Sound Chapter 
Edward Pewters, Chairman, 4815 Fifty-third Street, Seattle 18, 
Washington. 


Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 
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San Francisco Chapter 

Charles W. Burkett, Jr., Chairman, General Attorney, Southern 
Pacific Company, 65 Market Street, San Francisco 5, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 


Waldo A. Gillette, Chairman, Director of Public Relations, Monolith 
Portland Cement Company, 3326 San Fernando Road, Los Angeles 65, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 


Southeastern Wisconsin Chapter 


Richard W. Bethke, Chairman, District Manager, Stor Dor For- 
warding Company, 744 North Fourth Street, Milwaukee 3, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 


Louisville, Kentucky Chapter 


R. Wray Henriott, Chairman, General Attorney, Louisville and 
Nashville Railroad Company, 908 West Broadway, Louisville 1, Ken- 
tucky. 

Meets: January, April, July and September on notification. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 


Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles devel , the grounds 
recognized, and the limitations im d by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
rtant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 
contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This Supplement —— = to date the original Book of bstracts. 
It covers the period 1953 through June, 19’ 


Consolidated Current Index to I. C. C. Decisions contains an Index to all 
k; G & enone (printed and unprinted) from January 1951 through 
anuary 





1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


Interstate Commerce Commission Chart—Organization, Assignment of Work 
and Functioning of Major Activities: Chart, as of October 15, 1957 
Pamphlet, revised as of March 28, 1958, (companion work to chart) 


Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Contmission. 1957 
Revised Edition with 48-page _— Bibliography. Prepared by Specialists 
in Education, Transportation Law, I. C. C. Practice and Procedure 

Pamphlets Temporarily Out of Print 
Outline of Study Course In Practice and Procedure Before the I. C. C. 


Cost and Value of Service in Rate Making for Common Carriers. 











DISTRICTS — 
OF 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


District 1—Mzine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


District 2—Connectieut, New York and New Jersey. 


District 8—Pennsylvania (Eastern half), Maryland, Delaware 
and District of Columbia. 


District 4—Pennsylvania (Western half), Ohio and West 
Virginia. 


District 5—Virginia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and Florida. 

District 7—Kentucky, Tennessee and Mississippi. 
District 8—Michigan, Indiana and Illinois. 


District 9—Wisconsin, Minnesota, North Dakota and South 
Dakota. 


District 10—Iowa, Missouri, Nebraska and Kansas. 
District 11—Arkansas, Oklahoma and Louisiana. 
District 12—Texas. 

District 13—Wyoming, Colorado and New Mexico. 
Distriet 14—Montana, Idaho and Utah. 

Disthiet 15--Weildagion ead Onin: 


District 16—California, Nevada and Arizona. 





